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The petitioner is appealing the Department’s action of December 16, 2010 to 

deny Retroactive Institutional Care Program (ICP) for the months of June through 

September 2010.  
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By notice dated December 16, 2010, the Department advised the petitioner that 

her request for ICP Medicaid was denied for the months of June through September 

2010 based on the contention that “We did not receive proof of the value of assets.” 

PRELIMINARY STATEMENT 

The petitioner expired on January 1, 2011.  On February 11, 2011, the 

petitioner’s representative timely requested a hearing.   

Testifying on behalf of the petitioner was  director of accounts 

receivable, Nursing Home.  Observing the proceeding was 

 accounts receivable,  Nursing Home.  The petitioner submitted 

into evidence Petitioner’s Exhibit 1. 

 Testifying on behalf of the Respondent was Tracy Alexander, economic self-

sufficiency specialist I.  The respondent submitted into evidence Respondent’s Exhibits 

1-26.  

1.  The petitioner ) was a resident of  

Nursing Home since March 3, 2009.  She applied for Institutional Care Program (ICP) 

benefits on March 4, 2010, May 11, 2010, July 9, 2010, September 8, 2010 and 

November 4, 2010.  

FINDINGS OF FACT 

2.  The petitioner’s gross income consisted of Social Security Administration 

benefits of $1,037.50.  The ICP Medicaid asset limit for the petitioner was $2,000.  

Petitioner reported assets consisting of a checking account, homestead property and 

other non-income producing property.  In addition there were 10 Certificates of Deposit 

(CD’s) that had been “cashed in”.  On April 13, 2010, the petitioner’s application dated 



FINAL ORDER (Cont.) 
11F-01016 
PAGE – 3 

 
March 4, 2010 was denied because pending information was not received by the 

established deadline.    

3.  The petitioner submitted an application on May 11, 2010 and was re-pended 

for information not submitted at the previous application dated March 4, 2010.  The 

petitioner was pended for verification of life insurance face and cash value and 

questions regarding several large deposits to the checking account.  On June 24, 2010, 

the application was once again denied for failure to verify assets. 

4.  A reapplication for ICP was received on July 9, 2010 to include the retroactive 

months of April through June 2010 and the petitioner was re-pended for verification of 

the face and cash value of life insurance and the source of the large deposits placed 

into the petitioner’s checking account.  The deposits at issue were $5,888 on March 22, 

2010, and two other large deposits on March 22, 2010.  On August 18, 2010, the 

application was denied because pending information was not received by the 

established due date. 

5.  A reapplication for ICP and retroactive benefits was filed on September 8, 

2010.  The retroactive months were June through August 2010.  During the interview, 

the petitioner’s representative indicated that $47,400 was withdrawn from the 

petitioner’s account in May 2009.  The petitioner was pended for verification of the 

spend-down of those resources.  The petitioner could not account for $13,316.54 of the 

spent-down assets.  The Department determined a transfer penalty would be applied for 

the undisclosed $13,316.54 transfer.  The $13,316.54 transfer was divided by $5,000 to 

arrive at 2.66 months penalty period.  The prorated month was for 19 days (.66 
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multiplied by 30 days equaled 19 days).  The penalty period to be applied was for two 

months and 19 days. 

6.  In addition, the petitioner jointly owned non-income producing property 

located at  Florida with her daughter who is also her 

legal guardian,   The appraised value of the property was $14,899. The 

equity value was at least $14,000 as there was no indebtedness on the property.  The 

petitioner submitted a listing agreement with  showing the petitioner’s 

intent to sell the property (Respondent’s Exhibit 20) for fair market value beginning April 

17, 2010 and expiring June 9, 2010.  Because there was intent to sell the property, it 

met a resource exclusion and the value was not counted; the first month of possible 

eligibility was determined to be April 2010 (Respondent’s Exhibit 20).  The penalty 

period of two months and 19 days due to the transfer of assets began with the first 

month of eligibility in April through June 19, 2010.  The petitioner was not eligible for full 

ICP Medicaid benefits for those months but was eligible for limited Medicaid coverage 

that does not pay for the nursing home charges (Medicaid coverage only due to transfer 

of assets) See

7.  As the listing agreement expired on June 9, 2010, the Department determined 

that the petitioner no longer intended to sell the property and was ineligible from June 

10, 2010 through June 30, 2010 due to excess assets, as the property no longer met 

that exclusion.  The value of the non-income producing property alone exceeded the 

ICP Medicaid resource limit of $2,000. 

 Respondent’s Exhibit 8.  This period of ineligibility is not at issue (April 1 

2010 through June 19, 2010).   
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8.  On November 4, 2010, the petitioner reapplied for ICP benefits through her 

authorized representative, of Nursing Home, to include 

the retroactive months of August through October 2010.  A new listing agreement dated 

October 29, 2010 through December 17, 2010 was provided on December 8, 2010 to 

show petitioner’s intent to sell the property.  On December 16, 2010, eligibility for the 

ICP Medicaid program was established for the months of October 2010 (as the property 

again met the exclusion) through the month of her death in January 2011. 

9.  The petitioner’s representative is seeking ICP Medicaid coverage for the 

months of June through September 2010.  The petitioner’s representative argued that 

the petitioner intended to sell the property at issue for the month of June 10, 2010 

through the date of the new listing agreement on October 29, 2010.  The petitioner’s 

representative presented a “Sign/Service Request” dated April 28, 2010 requesting a 

“for sale” sign be installed and on December 23, 2010, a “Sign/Service Request” 

requesting the “for sale” sign be taken down.  Although the new listing agreement was 

not signed for the months at issue, the petitioner’s representative believes that the signs 

advertising the property for sale was an indication that the petitioner continued to intend 

to sell the property. 

10. The Department of Children and Families, Office of Appeal Hearings has 

jurisdiction over the subject matter of this proceeding and the parties, pursuant to 

§ 409.285, Fla. Stat. This order is the final administrative decision of the Department of 

Children and Families under Fla. Stat. § 409.285.   

CONCLUSIONS OF LAW 
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11. This proceeding is a de novo proceeding pursuant to Fla. Admin. Code 

§ 65-2.056.  

12. Because the issue involves a denial of ICP Medicaid, and in accordance with 

Fla. Admin. Code § 65-2.060(1) the burden of proof was assigned to the petitioner. 

13.  Federal Regulations at 20 C.F.R. §416.1201 in part states: 
 
Resources; general. (a) Resources; defined. For purposes of this 

subpart L, resources means cash or other liquid assets or any real or 
personal property that an individual (or spouse, if any) owns and could 
convert to cash to be used for his or her support and maintenance. 

…c) Nonliquid resources. (1) Nonliquid resources are property 
which is not cash and which cannot be converted to cash within 20 days 
excluding certain nonwork days as explained in §416.120(d). Examples of 
resources that are ordinarily nonliquid are loan agreements, household 
goods, automobiles, trucks, tractors, boats, machinery, livestock, buildings 
and land. Nonliquid resources are evaluated according to their equity 
value except as otherwise provided. (See §416.1218 for treatment of 
automobiles.) 

 14.Federal Regulations at 20 C.F.R. §416.1245 states in part: 

    
 b) Reasonable efforts to sell. (1) Excess real property is not included in 
countable resources for so long as the individual's reasonable efforts to 
sell it have been unsuccessful. .. 
(2) A conditional benefits period involving excess real property begins as 
described at §416.1242(a). The conditional benefits period ends at the 
earliest of the following times: 
(i) Sale of the property; 
(ii) Lack of continued reasonable efforts to sell; 
(iii) The individual's written request for cancellation of the agreement; 
(iv) Countable resources, even without the conditional exclusion, fall below 
the applicable limit (e.g., liquid resources have been depleted); or… 
 (3) Reasonable efforts to sell property consist of taking all necessary 
steps to sell it in the geographic area covered by the media serving the 
area in which the property is located, unless the individual has good cause 
for not taking these steps. More specifically, making a reasonable effort to 
sell means that: 
(i) Except for gaps of no more than 1 week, an individual must attempt to 
sell the property by listing it with a real estate agent or by undertaking to 
sell it himself; 
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(ii) Within 30 days of receiving notice that … the individual's signed written 
agreement to dispose of the property, and absent good cause for not 
doing so, the individual must: 
(A) List the property with an agent; or 
(B) Begin to a advertise it in at least one of the appropriate local media, 
place a “For Sale” sign on the property (if permitted), begin to conduct 
“open houses” or otherwise show the property to interested parties on a 
continuous basis, and attempt any other appropriate methods of sale; … 
 
15. The Department’s online policy manual Section 1640.0537, Good Faith 

Effort to Sell (MSSI) states: 

 Property may be temporarily excluded if the individual is making a 
good faith effort to sell it at fair market value. 
 The eligibility specialist must verify that the property is for sale and 
that a reasonable offer has not been declined.  Verification may be 
obtained through collateral contacts or documentation such as a listing in 
a newspaper or with a real estate broker…This policy applies if the home 
cannot be excluded as the individual’s principal place of residence. 

 
 16.  The above federal regulation sets forth that reasonable efforts to sell 

property consists of taking all necessary steps to sell it in the geographic area 

covered by the media serving the area in which the property is located, unless 

the individual has good cause for not taking these steps.  More specifically, 

making a reasonable effort to sell means that an individual must attempt to sell 

the property by listing it with a real estate agent or by undertaking to sell it 

himself.  Absent good cause for not doing so, the individual must list the property 

with an agent; or begin to advertise it in at least one of the appropriate local 

media, place a “For Sale” sign on the property, begin to conduct “open houses” 

or otherwise show the property to interested parties on a continuous basis, and 

attempt any other appropriate methods of sale.  The above cited Departmental 

policy explains that property may be excluded if there is a good faith effort to sell 
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it at fair market value.  Verification of the petitioner’s effort to sell the property at 

fair market value is obtained through documentation such as a listing in a 

newspaper or with a real estate broker.   

 17.  Fla. Admin. Code 65A-1.716, Income and Resource Criteria, (5)(a)(1) 

sets forth the Institutional Care Program asset limit (as well as all SSI-Related 

programs) at $2,000 for an individual.  The Department’s policy manual, 165-22, 

Appendix A-9 reiterates this asset limit and shows that for individuals with income 

under $2022 per month, the asset limit is $2000.   

 18.  The Fla. Admin. Code 65A-1.712, SSI-Related Medicaid Resource 

Eligibility Criteria, states in relevant part: 

(1) Resource Limits. If an individual’s total resources are equal to or below 
the prescribed resource limits at any time during the month the individual 
is eligible on the factor of resources for that month. The resource limit is 
the SSI limit specified in Rule 65A-1.716, F.A.C., with the following 
exceptions: … (2) Exclusions. The department follows SSI policy 
prescribed in 20 C.F.R. Part 416 in determining what is counted as a 
resource … 
 

19. The Findings of Fact show that the petitioner had non-income 

producing non-homesteaded property with an appraised value at $14,899.  The 

equity value of the property was at least $14,000 as there was no indebtedness.  

The property was listed for sale for the months April through June 9, 2010 and 

again on October 29, 2010 through December 17, 2010 through a real estate 

broker.  During the period of June 10, 2010 through October 28, 2010, the 

contract listing the property for sale had expired.   
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20. The petitioner’s representative argued that the existence of a “for sale” 

sign on the property for periods of time when the property was not listed with a 

real estate broker is proof that the property was for sale.  There was no evidence 

submitted to show that the property was advertised in the local media or that 

there was any other effort to sell the property once the contract had expired.  The 

petitioner presented “Sign/Service Request” dated April 28, 2010 requesting a 

“for sale” sign be installed and on December 23, 2010, a “Sign/Service Request” 

requesting the “for sale” sign be taken down to show that the sign continued on 

the property.  However, the undersigned has no way of knowing if any other 

requests were made in between these dates and therefore does not find this 

reliable to determine that petitioner did place a “For Sale” sign on the property, 

begin to conduct “open houses” or otherwise show the property to interested 

parties on a continuous basis, and attempt any other appropriate methods of sale 

as required by the above federal regulation.  There was no evidence of good 

cause for these activities not occurring.   

21. According to the above authorities, if resources are at or below the 

prescribed resource limits at any time during the month, the individual is eligible on the 

factor of resources for that month.   

22. The resources exceeded the applicable limit for the months at issue, 

therefore, the Hearing Officer concludes that the petitioner was not eligible and the 

Department correctly denied ICP Medicaid from June 2010 through September 2010.  

The transfer period expired on June 19, 2010 and there was no “good faith” effort to sell 

the property from at least June 9, 2010 through October 27, 2010.  Therefore, the 
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Department correctly acted to deny ICP benefits for the months of June through 

September 2010. 

Based upon the foregoing Findings of Fact and Conclusion of Law, the 

petitioner’s appeal is denied.  The Department’s appeal is affirmed.  

DECISION 

 
      This decision is final and binding on the part of the Department. If the petitioner 
disagrees with this decision, the petitioner may seek a judicial review. To begin the 
judicial review, the petitioner must file one copy of a "Notice of Appeal" with the Agency 
Clerk, Office of Legal Services, Bldg. 2, Rm. 204, 1317 Winewood Blvd., Tallahassee, 
FL 32399-0700. The petitioner must also file another copy of the "Notice of Appeal" with 
the appropriate District Court of Appeal. The Notices must be filed within thirty (30) days 
of the date stamped on the first page of the final order. The petitioner must either pay 
the court fees required by law or seek an order of indigency to waive those fees. The 
Department has no funds to assist in this review, and any financial obligations incurred 
will be the petitioner's responsibility.  
 
      DONE and ORDERED this ______ day of ___________________, 2011,  
 
in Tallahassee, Florida.  
 
 

NOTICE OF RIGHT TO APPEAL 

 
                                                   _____________________________ 
                                                   Linda Garton 
                                                   Hearing Officer 
                                                   Building 5, Room 255 
                                                   1317 Winewood Boulevard 
                                                   Tallahassee, FL 32399-0700 
                                                   Office: 850-488-1429 
                                                   Fax: 850-487-0662 
                                                   Email: Appeal_Hearings@dcf.state.fl.us  
 
 
Copies Furnished To:  Petitioner 
                                1 DPOES: Jan Blauvelt 
 

 




