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29. The standard of proof in an administrative hearing is a preponderance of 

the evidence. The preponderance of the evidence standard requires proof by "the 

greater weight of the evidence," (Black's Law Dictionary at 1201, 7th Ed.). 

30. The Florida Medicaid program is authorized by Chapter 409, Fla. Stat. and 

Chapter 59G, Fla. Admin. Code. The Medicaid program is administered by respondent. 

31. Section 409.905, Fla. Stat. addresses mandatory Medicaid services under 

the State Medicaid Plan: 

Mandatory Medicaid services.--The agency may make payments for the 
following services, which are required of the state by Title XIX of the 
Social Security Act, furnished by Medicaid providers to recipients who are 
determined to be eligible on the dates on which the services were 
provided. Any service under this section shall be provided only when 
medically necessary and in accordance with state and federal law ... 

32. Under§ 1915(c) of the Social Security Act (42 USC§ 1396n(c)), a state 

may obtain a Medicaid waiver that allows the state to include in the state's Medicaid 

program the cost of home or community-based services (other than room and board) 

provided to individuals who otherwise would require care in a hospital, nursing facility, 

or intermediate care facility. 

33. Home or community-based services include personal care services, 

habilitation services, and other services that are "cost effective and necessary to avoid 

institutionalization." See 42 CFR § 440.180. 

34. Section 409.978, Florida Statutes, provides that the "Agency shall 

administer the long-term care managed care program," through the Department of Elder 

Affairs and through a managed care model. Fla. Stat. § 409.981 (1 ), authorizes AHCA 

to bid for and utilize provider service networks to achieve this goal. In the instant case, 
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the provider network/HMO is Amerigroup. 

35. The definition of medically necessary is found in the Fla. Admin Code. R. 

59G-1.010 which states: 

(166) 'Medically necessary' or 'medical necessity' means that the medical 
or allied care, goods, or services furnished or ordered must: 
(a) Meet the following conditions: 
1. Be necessary to protect life, to prevent significant illness or significant 
disability, or to alleviate severe pain; 
2. Be individualized, specific, and consistent with symptoms or confirmed 
diagnosis of the illness or injury under treatment, and not in excess of the 
patient's needs; 
3. Be consistent with generally accepted professional medical standards 
as determined by the Medicaid program, and not experimental or 
investigational; 
4. Be reflective of the level of service that can be safely furnished, and for 
which no equally effective and more conservative or less costly treatment 
is available; statewide; and 
5. Be furnished in a manner not primarily intended for the convenience of 
the recipient, the recipient's caretaker, or the provider ... 
(c) The fact that a provider has prescribed, recommended, or approved 
medical or allied care, goods, or services does not, in itself, make such 
care, goods or services medically necessary or a medical necessity or a 
covered service. 

36. The Florida Medicaid Provider General Handbook- July 2012 is 

incorporated by reference in the Medicaid Services Rules found in Fla. Admin. Code 

Chapter 59G-4. In accordance with the above Statute, the Handbook states on page 1-

27 

Medicaid contracts with Health Maintenance Organizations (HMOs) to 
provide prepaid, comprehensive, cost-effective medical services to 
enrolled Medicaid recipients. 

Medicaid pays each HMO a monthly capitation fee for managing and 
providing care to each enrolled recipient. In accordance with certain 
contractual agreements with Medicaid, the HMO provides a specified, 
comprehensive package of medical services for this monthly Medicaid fee. 
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Medicaid HMOs are also required to provide quality and benefit 
enhancements and can provide other expanded benefits as described in 
this section. 

37. Page 1-28 of the Florida Medicaid Provider General Handbook provides a 

list of HMO covered services. Page 1-30 of the Handbook explains "Other services that 

plans may provide include dental services, transportation, nursing facility and home and 

community-based services." 

38. Page 1-30 of the Florida Medicaid Provider General Handbook states: "An 

HMO's services cannot be more restrictive than those provided under Medicaid fee-for-

service." 

39. AHCA Contract No. FP021, Attachment II, Exhibit 11-B, Effective 07/15/15, 

Page 15 of91 (the Long-Term Care Program Contract between the Agency for Health 

Care Administration and Amerigroup) defines Personal Care as follows: 

A service that provides assistance with eating, bathing, dressing, personal 
hygiene, and other activities of daily living. This service includes 
assistance with preparation of meals, but does not include the cost of the 
meals. This service may also include housekeeping chores such as bed 
making, dusting and vacuuming, which are incidental to the care furnished 
or are essential to the health and welfare of the enrollee, rather than the 
enrollee's family. 

40. The Amerigroup Member Handbook, on Page 10, lists the following as 

appropriate personal care activities: 

• Help at home with bathing, dressing, eating, personal hygiene and other 
activities 

• Help with light cleaning, bed making and meals 

41. The personal care services Amerigroup offers to its Long-Term Care 

Program participants are consistent with those outlined in its contract with the Agency 

for Health Care Administration. 
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42. In the present case, the petitioner proffered no evidence to support a 

conclusion that the three hours per day of personal care services she is currently 

receiving are not enough to complete the activities contemplated in the above 

paragraphs, and that additional services are medically necessary. The presently 

approved three hours per day are sufficient to assist the petitioner with eating, bathing, 

dressing, personal hygiene, meal preparation, light housekeeping, and any other 

activities of daily living. 

43. Pursuant to the above, the petitioner has not met her burden of proof to 

demonstrate the respondent incorrectly denied her request for additional personal care 

services. 

DECISION 

The petitioner's appeal is hereby DENIED. 

NOTICE OF RIGHT TO APPEAL 

This decision is final and binding on the part of the agency. If the petitioner 
disagrees with this decision, the petitioner may seek a judicial review. To begin the 
judicial review, the petitioner must file one copy of a "Notice of Appeal" with the Agency 
Clerk, Agency for Health Care Administration, 2727 Mahan Drive, Tallahassee, FL 
32308-5403. The petitioner must also file another copy of the "Notice of Appeal" with 
the appropriate District Court of Appeal. The Notices must be filed within thirty (30) days 
of the date stamped on the first page of the final order. The petitioner must either pay 
the court fees required by law or seek an order of indigency to waive those fees. The 
petitioner is responsible for any financial obligations incurred as the agency has no 
funds to assist in this review. 
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DONE and ORDERED this 2 day of #ov~n-1 ~ , 2015, 

in Tallahassee, Florida. 

Copies Furnished To: 

Peter J. Tsam~ ~ 
Hearing Officer 
Building 5, Room 255 
1317 Winewood Boulevard 
Tallahassee, FL 32399-0700 
Office: 850-488-1429 
Fax: 850-487-0662 
Email: Appeal_Hearings@myflfamilies.com 

~etitioner 
Rhea Gray, Area 11, AHCA Field Office Manager 




