FILED
STATE OF FLORIDA
DEPARTMENT OF CHILDREN AND FAMILIES
OFFICE OF APPEAL HEARINGS

NOV O2 2015
QfACE OF APPEAL HEARINGS
DEPT. OF CHILDREN &FAMUJES

APPEAL NO. 15F-07241
15F-07284
PETITIONER,

Vs.
CASE NO.
FLORIDA DEPARTMENT OF
CHILDREN AND FAMILIES
CIRCUIT: 20 Lee
UNIT: 88287
RESPONDENT.

FINAL ORDER
Pursuant to notice, the undersigned convened an administrative hearing in the
above-referenced matter on October 9, 2015 at 9:19 a.m. in Fort Myers, Florida.
APPEARANCES
For the Petitioner:
For the Respondent: Signe Jacobson, Economic Self-sufficiency Specialist II
STATEMENT OF ISSUE
The petitioner is appealing two actions taken by the Department. First, although
the petitioner agrees with the amount of Food Assistance Program (FAP) benefits that
the Department determined for the months from September 2015 and ongoing of $357,
the petitioner disagrees with the amount of FAP benefits determined for the month of
August 2015, as he believes that he is entitled to the full FAP benefit for two people of
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$357. Secondly, although the petitioner agrees with the Department's determination of
the Qualified Medicare Beneficiaries (QMB) Program for the months of July 2015 and
ongoing, the petitioner is seeking the same benefits for the three months prior to his
application for QMB benefits. The three months of QMB benefits that the petitioner is
seeking are for April 2015, May 2015 and June 2015.
During the determination of which parties held the burden of proof, the
undersigned determined that, in regards to the FAP benefits, the petitioner held the
burden of proof. In regards to the QMB benefits, the undersigned reserved his decision
as to who held the burden of proof. As both sides have presented their case, the
undersigned has determined that the petitioner holds the burden of proof regarding the
QMB benefits. For both issues, the petitioner is asserting the affirmative and bears the
burden of proving his case by a preponderance of the evidence.

PRELIMINARY STATEMENT
This appeal had been originally scheduled for September 23, 2015 and was
continued at the request of the petitioner.
The petitioner submitted seven (7) exhibits which were accepted into evidence
and marked as Petitioner's Exhibits "1" through "7" respectively.
The respondent submitted twelve (12) exhibits which were accepted into
evidence and marked as Respondent's Exhibits "1" through "12" respectively. The
record was held open until the close of business on October 12, 2015 for the
respondent to supplement the record. The petitioner declined an opportunity to review
any addition evidence provided by the respondent prior to closing the record. The
respondent timely provided the additional documentation, which were accepted into
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evidence and marked as Respondent's Exhibits "13" through "30". The record closed
on October 12, 2015.
FINDINGS OF FACT

1.

On October 1, 2014, the Customer Call Center received a telephone call

from the petitioner. The petitioner reported that "he is leaving the country and not sure
when hes (sic) to the (sic) back." On October 2, 2014, a Notice of Case Action, for case
number ~as mailed to the petitioner indicating that the FAP benefits, the
Medically Needy Program, and the QMB Program would end on October 31 , 2014 for
both the petitioner and the petitioner's wife

See Respondent's Exhibit

30. The reason stated on the notice, for all programs, was "(a) household member has
left the home and can no longer be included in this program." The notice was mailed to
the petitioner's address in
2.

The petitioner's wife returned to Florida and began receiving FAP benefits

effective December 11 , 2014 in case number

from an application

submitted on 12/11/2014, See Petitioner's Exhibit 7. The ongoing FAP benefits were
approved for $194 per month for the petitioner's wife.
3.

Due to medical issues, he remained out of the country and resided in

Egypt until July 19, 2015.
4.

On July 20, 2015, the petitioner applied for the Medicaid Savings Plan

(MSP) for himself via the Medicaid/Medicare Buy-in Application. He further alleged that
he "checked" the box on the application that asked: Do you want eligibility determined
for the three months before the month of application?"
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5.

MSP is a Medicaid Buy-In Program which pays for Medicare premium(s).

There are three types of Buy-In Programs; of which, the QMB Program is one of them.
The Department indicated that the QMB program is the only MSP program that does not
allow for a three-month retroactive determination of benefits.
6.

The two-person household consist of the petitioner and his wife. The

petitioner, age 72, receives $929 in Social Security (SSA) benefits and he is receiving
Medicare Parts A and B benefits. The Department presented a Data Exchange printout
from SSA confirming the income. The petitioner's wife, agem ,as no income.
7.

The respondent determined the petitioner's total countable income of $908

(SSA income of $928 minus the $20 unearned income disregard) did not exceed the
income limit for the OMB Program of $981 .
8.

On July 23, 2015, a Notice of Case Action, for case number 124486063,

was mailed to the petitioner indicating that the QMB benefits were approved effective
July 2015 and ongoing.
9.

The petitioner submitted an electronic application for FAP benefits on

August 18, 2015 for case number
10.

The petitioner's wife received FAP benefits of $194 for the month of

August 2015 in case number
11.

The petitioner stated that the household's shelter expenses are $825 rent

and that he has utility expenses that include the ability to heat and cool.
12.

On August 11 , a Notice of Case Action, for case number • • • •was

mailed to the petitioner indicating that the FAP benefits of $11 were approved for
August 2015 and $134 were approved for September 2015 and ongoing.
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13.

The petitioner timely requested a hearing on August 18, 2015 to challenge

the amount of FAP benefits determined by the Department.
14.

On August 21, 2015, another Notice of Case Action for case

was mailed indicating that the monthly FAP benefits would be $357 effective September
2015. The maximum monthly allotment for a two-person FAP household is $357.
15.

The petitioner requested a hearing on August 25, 2015, regarding the

QMB benefits.
16.

On October 12, 2015, the Department determined that the petitioner was

entitled to the maximum allotment of FAP benefits for two people of $357 for the month
of August 2015. As there were already two FAP issuances for the household issued for
the month of August 2015 ($194 (August 10, 2015 in case
Respondent's Exhibit 15, and $11 (August 11, 2015 in case

See

an additional

$152 in FAP benefits, for case 1244786063, were issued for a total of $357 for the
month of August 2015, See Respondent's Exhibit 22. The respondent provided the
Food Stamp Issuance History screens from their eligibility system, for case
and

to show that a total of $357 in FAP benefits was issued for the month

of August 2015 for the household.
17.

The petitioner alleges that he should still be eligible for QMB benefits as

he did not have a closure notice for the QMB benefits. The petitioner submitted as
evidence a page from a Notice of Case Action, date unknown that alleged he was
eligible for continued benefits for the QMB Program, See Petitioner's Exhibit 3. The
petitioner provided the first page of a Notice of Case Action, dated October 2, 2014,
indicating that the FAP benefits would end on October 31, 2014. It is the same Notice
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of Case Action that the Department presented showing the Medically Needy and QMB
benefits would end; the notice provided information regarding the petitioner's appeal
rights that included time limits for which to request an appeal. The undersigned finds
that the petitioner received the Notice of Case Action that terminated the QMB benefits.

PRINCIPLES OF LAW AND ANALYSIS
18.

The Department of Children and Families, Office of Appeal Hearings has

jurisdiction over the subject matter of this proceeding and the parties, pursuant to §
409.285, Fla. Stat. This order is the final administrative decision of the Department of
Children and Families under§ 409.285, Fla. Stat.
19.

This proceeding is a de novo proceeding pursuant to Fla. Adm in. Code R.

65-2.056.
Food Assistance Program
20.

The FAP standards for income and deductions appear in the Department's

Policy Manual, CFOP 165-22 at Appendix A-1. Effective October 1, 2014, the
maximum FAP allotment for a household size of two is $357.
21.

From two different FAP cases, -

and

three

separate deposits were made in the Electronic Benefit Transfer (EBT) account of $194,
$152 and $11, for total of $357 for the month of August 2015.
22.

The Code of Federal Regulations appearing in 7 C.F.R. § 273.10,

"determining household eligibility and benefit levels" states in part:
(a) Month of application-(1) Determination of eligibility and benefit levels.
(i) A household's eligibility shall be determined for the month of application
by considering the household's circumstances for the entire month of
application.
(2) Eligibility and benefits ...
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(ii)(A) Except as provided in paragraphs (a)(1 ), (e)(2)(iii) and (e)(2)(vi) of
this section, the household's monthly allotment shall be equal to the
maximum food stamp allotment for the household's size ...
23.

As the Department took action to issue the maximum allotment of FAP

benefits of $357 for a household of two for the month of August 2015 and this is the
remedy that the petitioner was seeking, the undersigned concludes that there is no
better outcome for the August 2015 FAP benefits. Therefore, the undersigned is
dismissing the FAP appeal as moot.
Medicare Savings Plan
24.

Fla. Admin. Code§ 65-2.046 "Time Limits in Which to Request a Hearing"

states:
(1) The appellant or authorized representative must exercise the right to
appeal within 90 calendar days in all programs .... The time period begins
with the date following:
(c) The date of the Department's written notification of denial or a request
or other action which aggrieves the petitioner when that denial or action is
other than an application decision or a decision to reduce or terminate
program benefits.
25.

The above authority explains that for all programs, an individual must file a

request for an appeal within 90 calendar days of the date of the written notification of an
action which aggrieves the petitioner. In this case, the petitioner did not request an
appeal for his QMB benefits, until August 25, 2015 for the action that was taken on
October 2, 2014, which was not within the specified timeframe. Therefore, the
undersigned concludes that he does not have jurisdiction to rule on the petitioner's
assertion that his QMB should not have been closed.
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26.

Fla. Admin. Code R. 65A-1.709 "SSl-Related Medicaid Coverage" states,

"SSl-related Medicaid provides medical assistance to eligible individuals who are aged,
blind or disabled in accordance with Titles XVI and XIX of the Social Security Act and
Chapter 409, F.S."
27.

The above authority sets forth that the SSl-Related Medicaid program

provides medical assistance to those who are aged or disabled according to the Social
Security Act.
28.

Fla. Admin. Code R. 65A-1.709(9), Retroactive Medicaid, states in part:

Retroactive Medicaid is based on an approved, denied, or pending
application for ongoing Medicaid benefits.
(a) Retroactive Medicaid eligibility is effective no later than the third month
prior to the month of application for ongoing Medicaid if the individual
would have been eligible for Medicaid at the time of application for
Medicaid covered services ... However, Qualified Medicare Beneficiaries
(QMB's) are not eligible for retroactive Medicaid benefits under the
QMB coverage group as indicated in 42 U.S.C. § 1396a(e)(8).
(emphasis added)
29.

42 U.S.C. § 1396a, State plans for medical assistance, states in

part:(e)(8):
(8) If an individual is determined to be a qualified medicare beneficiary (as
defined in section 1396d(p)(1) of this title), such determination shall apply
to services furnished after the end of the month in which the determination
first occurs.
30.

Regarding retroactive Medicaid benefits, the Department's Program Policy

Manual, CFOP 165-22, passage 0640.0509 states "(t)his policy does not apply to QMB.
Medicaid is available for any one or more of the three calendar months preceding the
application month ..."
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31.

The above authority explains that an individual who is eligible for QMB

benefits is not entitled to retroactive Medicaid benefits for the three months prior to the
month of application.
32.

As the petitioner's eligibility determination for QMB benefits was inititiated

from a Medicaid/Medicare Buy-in Application dated in July 2015, the earliest month of
eligibility for MSP benefits from that application would be July 2015 and there are no
provisions for retroactive Medicaid benefits, the undersigned concludes that the
Department's action to begin the QMB benefits in July 2015 was correct.
DECISION
Based upon the foregoing Findings of Facts and Principles of Laws and Analysis,
the FAP appeal is dismissed as moot and the MSP appeal is denied.
NOTICE OF RIGHT TO APPEAL
This decision is final and binding on the part of the Department. If the petitioner
disagrees with this decision, the petitioner may seek a judicial review. To begin the
judicial review, the petitioner must file one copy of a "Notice of Appeal" with the Agency
Clerk, Office of Legal Services, Bldg. 2, Rm. 204, 1317 Winewood Blvd., Tallahassee,
FL 32399-0700. The petitioner must also file another copy of the "Notice of Appeal" with
the appropriate District Court of Appeal. The Notices must be filed within thirty (30) days
of the date stamped on the first page of the final order. The petitioner must either pay
the court fees required by law or seek an order of indigency to waive those fees. The
petitioner is responsible for any financial obligations incurred as the Department has no
funds to assist in this review.
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DONE and ORDERED this

7-11cfi day of ~Vern~
I
, 2015,

in Tallahassee, Florida.

~
·~
Ra

OndMuraida -tJP
Hearing Officer
Building 5, Room 255
1317 Winewood Boulevard
Tallahassee, FL 32399-0700
Office: 850-488-1429
Fax: 850-487-0662
Email: Appeal_Hearings@dcf.state.fl.us

Copies Furnished To:

Petitioner
Office of Economic Self Sufficiency

