
STATE OF FLORIDA 
DEPARTMENT OF CHILDREN AND FAMILIES 

OFFICE OF APPEAL HEARINGS 

 
 

 
       APPEAL NO. 18F-07406 

        PETITIONER, 
Vs.

        CASE NO.  
FLORIDA DEPARTMENT 
OF CHILDREN AND FAMILIES 
CIRCUIT: 18 Brevard 
UNIT: 55510 

         RESPONDENT. 
_______________________________/

FINAL ORDER 

Pursuant to notice, the undersigned telephonically convened an administrative 

hearing in the above-referenced matter at 9:40 a.m. on October 26, 2018. 

APPEARANCES 

For the Petitioner:  pro se 

 For the Respondent: Jennie Rivera, ACCESS, 
     Economic Self-Sufficiency Specialist II 

STATEMENT OF ISSUE 

 At issue is whether the respondent’s (Department) action to deny the petitioner 

Medicaid disability, is proper.  The petitioner carries the burden of proof by a 

preponderance of the evidence. 

Dec 04, 2018
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PRELIMINARY STATEMENT 

The petitioner did not submit any exhibits.  The respondent submitted eight 

exhibits, entered as Respondent Exhibits “1” through “8”.  The record was held open 

through end of business day on October 26, 2018, for the respondent to submit another 

exhibit.  The exhibit was received timely and entered as Respondent Exhibit “9”.  The 

record was closed on October 26, 2018. 

FINDINGS OF FACT 

1.  To be eligible for Family-Related Medicaid, the petitioner, age 53, must have minor 

children. 

2.  The petitioner does not have children; therefore, he is not eligible for Family-Related 

Medicaid. 

3.  To be eligible for Adult-Related Medicaid, referred to as SSI-Related Medicaid, the 

petitioner must be age 65 or older, or be considered blind/disabled by the Social 

Security Administration (SSA) or the Division of Disability Determination (DDD).  DDD 

determines Medicaid disability eligibility for the Department. 

4.  On April 23, 2018, the petitioner applied for disability through the SSA.  The SSA 

denied the petitioner disability on July 11, 2018 (Respondent Exhibit 4). 

5.  On May 23, 2018, prior to the action under appeal, the petitioner applied for 

Medicaid disability through the Department (Respondent Exhibit 5). 

6.  On July 12, 2018, the DDD denied the petitioner disability, due to adopting the SSA 

denial decision (Respondent Exhibit 5). 
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7.  On August 28, 2018, the Department received a SSI Denial Transmittal referral for 

the petitioner (Respondent Exhibit 9).  The Department’s representative said the SSI 

Denial Transmittal is handled like a Medicaid application. 

8.  On August 30, 2018, the petitioner, through an attorney, appealed the SSA denial 

decision; a hearing date has not been scheduled (Respondent Exhibit 4). 

9.  On September 5, 2018, the Department mailed the petitioner a Notice of Case 

Action, notifying he was denied Medicaid (Respondent Exhibit 6). The Department’s 

representative said the Medicaid denial was due to the Department adopting the SSA 

denial.

10.  The petitioner said he was meeting with his attorney the same day of the hearing 

and would provide the attorney all his medical records of his new and worsening 

medical condition.  The petitioner indicated the attorney will submit the petitioner’s 

medical records to the SSA. 

CONCLUSIONS OF LAW 

11.  The Department of Children and Families, Office of Appeal Hearings, has 

jurisdiction over the subject matter of this proceeding and the parties, pursuant to 

Section 409.285, Florida Statutes.  This order is the final administrative decision of the 

Department of Children and Families under Section 409.285, Florida Statutes. 

12.  This proceeding is a de novo proceeding pursuant to Florida Administrative Code

R. 65-2.056. 

13.  Medicaid eligibility is based on Federal Regulations.  There are two categories of 

Medicaid that the Department determines eligibility for: (1) Family-Related Medicaid for 
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parents, children, and pregnant women, and (2) SSI-Related Medicaid for disabled 

individuals and adults 65 or older. 

14. Florida Administrative Code R. 65A-1.703, Family-Related Medicaid Coverage 

Groups, in part states: 

(1) The department provides mandatory Medicaid coverage for individuals, 
families and children described in Section 409.903, F.S., Section 1931 of 
the Social Security Act and other relevant provisions of Title XIX of the 
Social Security Act. The optional family-related Title XIX and Title XXI 
coverage groups served by the department are stated in each subsection 
of this rule… 
(5) Medicaid for pregnant women… 

15.  The evidence submitted establishes the petitioner has no children.  Therefore, he is 

not eligible for Family-Related Medicaid. 

16. Florida Administrative Code R. 65A-1.711, SSI-Related Medicaid Non-Financial 

Eligibility Criteria, in part states, “(1) For MEDS-AD Demonstration Waiver, the 

individual must be age 65 or older, or disabled as defined in 20 C.F.R. § 416.905…” 

17.  Title 20 of the Code of Federal Regulations § 416.905, Basic definition of disability 

for adults, in part states: 

(a) The law defines disability as the inability to do any substantial gainful 
activity by reason of any medically determinable physical or mental 
impairment which can be expected to result in death or which has lasted 
or can be expected to last for a continuous period of not less than 12 
months. To meet this definition, you must have a severe impairment(s) 
that makes you unable to do your past relevant work (see §416.960(b)) or 
any other substantial gainful work that exists in the national economy. If 
your severe impairment(s) does not meet or medically equal a listing in 
appendix 1 to subpart P of part 404 of this chapter, we will assess your 
residual functional capacity as provided in §§416.920(e) and 416.945. 
(See §416.920(g)(2) and 416.962 for an exception to this rule.) We will 
use this residual functional capacity assessment to determine if you can 
do your past relevant work. If we find that you cannot do your past 
relevant work, we will use the same residual functional capacity 
assessment and your vocational factors of age, education, and work 
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experience to determine if you can do other work. (See §416.920(h) for an 
exception to this rule.) … 

18.  In accordance with the above authorities, the petitioner must be age 65 or older or 

considered disabled to be eligible for SSI-Related Medicaid. 

19.  Title 42 of the Code of Federal Regulations § 435.541, Determinations of disability, 

in part states: 

(a) Determinations made by SSA. The following rules and those under 
paragraph (b) of this section apply where an individual has applied for 
Medicaid on the basis of disability... 
(2) The agency may not make an independent determination of disability if 
SSA has made a disability determination within the time limits set forth in 
§435.912 on the same issues presented in the Medicaid application. A 
determination of eligibility for SSI payments based on disability that is 
made by SSA automatically confers Medicaid eligibility, as provided under 
§ 435.909. 
(b) Effect of SSA determinations. (1) Except in the circumstances 
specified in paragraph (c) (3) of this section— 
(i) An SSA disability determination is binding on an agency until the 
determination is changed by SSA. 
(ii) If the SSA determination is changed, the new determination is also 
binding on the agency. 
(2) The agency must refer to SSA all applicants who allege new 
information or evidence affecting previous SSA determinations of 
ineligibility based upon disability for reconsideration or reopening of the 
determination, except in cases specified in paragraph (c) (4) of this 
section.
(c) Determinations made by the Medicaid agency. The agency must make 
a determination of disability in accordance with the requirements of this 
section if any of the following circumstances exist… 
(4) The individual applies for Medicaid as a non-cash recipient, whether or 
not the State has a section 1634 agreement with SSA. and— 
(i) Alleges a disabling condition different from, or in addition to, that 
considered by SSA in making its determination; or 
(ii) Alleges more than 12 months after the most recent SSA determination 
denying disability that his or her condition has changed or deteriorated 
since that SSA determination and alleges a new period of disability which 
meets the durational requirements of the Act, and has not applied to SSA 
for a determination with respect to these allegations. 
(iii) Alleges less than 12 months after the most recent SSA determination 
denying disability that his or her condition has changed or deteriorated 
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since that SSA determination, alleges a new period of disability which 
meets the durational requirements of the Act. and— 
(A) Has applied to SSA for reconsideration or reopening of its disability 
decision and SSA refused to consider the new allegations; and/or 
(B) He or she no longer meets the nondisability requirements for SSI but 
may meet the State's nondisability requirements for Medicaid eligibility… 

20.  The above authority explains the SSA determination is binding on the Department. 

21.  The evidence submitted establishes that the petitioner applied for disability through 

the SSA on April 23, 2018; the SSA denied the petitioner disability on July 11, 2018 and 

the petitioner appealed the SSA denial on August 30, 2018. 

22.  The petitioner testified he appealed the SSA denial, through an attorney, and is 

waiting on a hearing date. 

23.  The petitioner testified he was meeting with his attorney and will provide the 

attorney his medical records of his new and worsening medical conditions.  The 

petitioner indicated the attorney will submit the petitioner’s medical records to the SSA. 

24.  In accordance with the above authority (#19), the Department denied the petitioner 

Medicaid disability due to adopting the SSA denial. 

25.  In careful review of the cited authorities and evidence, the undersigned concludes 

the petitioner did not meet the burden of proof.  The Hearing Officer concludes the 

Department’s action to deny the petitioner Medicaid disability, is proper. 

DECISION

Based upon the foregoing Findings of Fact and Conclusions of Law, the appeal is 

denied and the respondent’s action is affirmed. 
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NOTICE OF RIGHT TO APPEAL

This decision is final and binding on the part of the Department. If the petitioner 
disagrees with this decision, the petitioner may seek a judicial review. To begin the 
judicial review, the petitioner must file one copy of a "Notice of Appeal" with the Office of 
Appeal Hearings, Bldg. 5, Rm. 255, 1317 Winewood Blvd., Tallahassee, FL 32399-
0700. The petitioner must also file another copy of the "Notice of Appeal" with the 
appropriate District Court of Appeal. The Notices must be filed within thirty (30) days of 
the date stamped on the first page of the final order. The petitioner must either pay the 
court fees required by law or seek an order of indigency to waive those fees. The 
petitioner is responsible for any financial obligations incurred as the Department has no 
funds to assist in this review. 

DONE and ORDERED this ______ day of _________________, 2018, 

in Tallahassee, Florida. 

       _____________________________
      Priscilla Peterson 

       Hearing Officer 
     Building 5, Room 255 
     1317 Winewood Boulevard 
    Tallahassee, FL 32399-0700 

       Office: 850-488-1429 
       Fax: 850-487-0662 

         Email: Appeal.Hearings@myflfamilies.com 

Copies Furnished To:  , Petitioner 
         Office of Economic Self Sufficiency 

04 December



STATE OF FLORIDA 
DEPARTMENT OF CHILDREN AND FAMILIES 

OFFICE OF APPEAL HEARINGS 

      APPEAL NO. 18F-07424 
        PETITIONER, 

Vs.
        CASE NO.  

FLORIDA DEPARTMENT 
OF CHILDREN AND FAMILIES 
CIRCUIT: 07 VOLUSIA 
UNIT: 88781 

        RESPONDENT. 
_______________________________/

FINAL ORDER 

 Pursuant to notice, the undersigned convened an administrative hearing in the 

above-referenced matter on October 31, 2018, at 1:07 p.m.  All parties appeared 

telephonically from different locations.

APPEARANCES 

For the Petitioner:   
 

For the Respondent:  Viola Dickinson, Economic Self-sufficiency Specialist 
II with DCF Special Services Unit 

Nov 28, 2018
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STATEMENT OF ISSUE 

 At issue is whether Respondent’s actions (or the Department) denying 

Petitioner’s applications for Institutional Care Program (ICP) Medicaid benefits are 

correct.  Petitioner carries the burden of proof by a preponderance of the evidence.

PRELIMINARY STATEMENT 

 By a Notice of Case Action dated June 4, 2018, Respondent notified Petitioner 

that his May 2, 2018 application for ICP was denied because it did not receive all the 

information necessary to determined eligibility.   

 By a Notice of Case Action dated August 9, 2018, Respondent notified Petitioner 

that his July 5, 2018 application for ICP was denied because it did not receive all the 

information necessary to determined eligibility.  On September 13, 2018, Petitioner 

requested an appeal challenging Respondent’s actions.

During the hearing, Petitioner did not submit any exhibits for consideration.

Respondent submitted eight (8) exhibits which were accepted into evidence and marked 

as Respondent’s Exhibits 1 through 8.  The record was held open through November 1, 

2018 for Petitioner to submit additional information.  Petitioner’s evidence was timely 

received and marked as Petitioner’s Composite Exhibit 1.  The record was closed on 

November 1, 2018.
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FINDINGS OF FACT

Based on the oral and documentary evidence presented at the final hearing and 

on the entire record of this proceeding, the following Findings of Fact are made: 

1. Prior to the issue under appeal, Petitioner applied for Supplemental Nutrition 

Assistance Program (SNAP) and Medicaid benefits on November 16, 2017.  On that 

application, Petitioner reported having several bank accounts, including a checking 

account ending in .  He did not include the banks’ names on the accounts, see

Respondent’s Exhibit 5.

2. On March 13, 2018, Petitioner was admitted to Carlton Shores nursing facility, 

see Petitioner’s Composite Exhibit 1, page 6.  He died on June 24, 2018.

3. On May 2, 2018, the DR applied for Institutionalized Care Program (ICP) 

Medicaid benefits on Petitioner’s behalf to cover fees for his stay at the facility.   

4. As part of the application process, Respondent is required to establish, explore, 

and verify all factors of eligibility.  The applicant or his representative’s cooperation in 

securing such verification(s) is requested if deemed necessary.   

5. On May 4, 2018, Respondent determined that additional verifications were 

needed to make an eligibility determination.  A Notice of Case Action (NOCA) was sent 

to Petitioner requesting pending information.  The notice requests (in full and verbatim) 

the following: 
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6. The notice goes on to provide information on the various available means to 

submit the requested verifications.  The notice instructs the recipient to advise 

Respondent if help is needed in securing this information.  The notice also states that if 

the requested information is not provided, eligibility cannot be determined and the 

application will be denied or benefits ended.

7. On May 8, 2018, the DR sent additional information to Respondent, including a 

Financial Release Information form.  The Financial Information Release grants 

permission and authorizes all financial institutions to release financial information on 

applicants for benefits.  Additionally, this form grants permission to Respondent to 

initiate its Assets Verification System (AVS) to request electronic data from any financial 

institutions associated with Petitioner as part of the eligibility determination process.   

8. On June 4, 2018, the application was denied because Respondent did not 

receive all the information requested to determine eligibility.  A notice was sent to the 

DR informing her of Respondent’s action.  She did not request an appeal.   

9. On July 5, 2018, the DR reapplied for ICP Medicaid benefits on Petitioner’s 

behalf, see Respondent’s Exhibit 2. 
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10. On July 9, 2018, Respondent sent a pending notice to the DR requesting 

pending information, see Respondent’s Exhibit 4.  The notice requests (in full and 

verbatim) the following: 

11. On August 3, 2018, the DR submitted separate statements from Chase and Bank 

of America indicating that Petitioner did not have any accounts in their respective 

financial institution.  Also included is a written statement from Petitioner’s Power of 

Attorney (RB) indicating that he has been to a Wells Fargo branch and was told by the 

Vice President (VP) there that Petitioner did not have any accounts with them.  The 

statement explained “they were unable to provide anything in writing”.

12. Respondent reviewed the documents and determined the statements did not 

prove that an account previously reported by Petitioner did not exist.   

13. On August 9, 2018, Respondent sent a NOCA to the DR informing her that

Petitioner’s July 5, 2018 application was denied because it did not receive all the 

information requested to determine eligibility, see Respondent’s Exhibit 1. 

14. Respondent testified that the information received from Petitioner was 

incomplete.  She explained that since Petitioner reported that account on his own, the 
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Department cannot ignore it and its status must be verified before eligibility can be 

established.

15. The DR argued as follows: (1) that Petitioner did not disclose all his financial 

information to his POA; (2) that the POA has been to several financial institutions and 

was unable to find the account at issue (ending in  and (3) that Respondent 

maliciously denied Petitioner’s ICP Medicaid without a valid reason.  During the hearing, 

Respondent’s requested an additional 30 days to review any additional information 

received from the DR, explore the existence of said account through AVS data 

exchange system and determine Petitioner’s eligibility for ICP effective March 2018, but 

the DR objected to wait an additional 30 days, citing she would rather rely on the Final 

Order from the undersigned.  She is seeking ICP Medicaid eligibility from March 13, 

2018 through June 24, 2018 to cover Petitioner’s charges for his stay at the facility.

CONCLUSIONS OF LAW 

16. The Department of Children and Families, Office of Appeal Hearings, has 

jurisdiction over the subject matter of this proceeding and the parties, pursuant to 

Section 409.285, Florida Statutes.  This order is the final administrative decision of the 

Department of Children and Families under Section 409.285, Florida Statutes.

17. This proceeding is a de novo proceeding pursuant to Fla. Admin. Code 

R. 65-2.056. 

(2) The hearing officer must determine whether the Department’s 
decision on eligibility or procedural compliance was correct at the time the 
decision was made. The hearings are de novo hearings, in that, either 
party may present new or additional evidence not previously considered 
by the Department in making its decision. 
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18. The DR is requesting ICP benefits from March 13, 2018 through June 24, 2018.

She applied on May 2, 2018 and was notified of the denial via a NOCA issued to her on 

June 4, 2018.  The notice informed the DR that she had a right to ask for a hearing and 

that she must request one within 90 days from the mailing date at the top of that notice.

19. The Fla. Admin. Code R. 65-2.046 sets forth the time limits in which to request a 

hearing as follows: 

(1) The appellant or authorized representative must exercise the right 
to appeal within 90 calendar days in all programs.  Additionally, in the 
Food Stamp Program, a household may request a fair hearing at any time 
within a certification period to dispute its current level of benefits. The time 
period begins with the date following: (emphasis added) 
(a) The date on the written notification of the decision on an application. 
(b) The date on the written notification of reduction or termination of 
program benefits. 
(c) The date of the Department’s written notification of denial or a request 
or other action which aggrieves the petitioner when that denial or action is 
other than an application decision or a decision to reduce or terminate 
program benefits. 

20. The above authority indicates that any Petitioner who chooses to challenge 

Respondent’s actions must do so within the allotted time.  In this case, the notice was   

sent on June 4, 2018.  The DR did not request this appeal until September 13, 2018.

21. As the DR did not exercise her right to a hearing within the allotted time, the 

actions taken by the Department with regards May 2, 2018 application at issue and the 

denial thereof will not be reviewed, as the undersigned lacks jurisdiction to review this 

matter.  Therefore, this portion of the appeal is dismissed as non-jurisdictional.

However, based on additional information developed during testimony, Respondent 

agreed to explore eligibility effective March 2018.   
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22. Fla. Admin. Code R. 65A-1.710 defines SSI-Related Medicaid Coverage Groups 

and states in relevant part: 

The Department covers all mandatory coverage groups and the following 
optional coverage groups: 
…
(2) Institutional Care Program (ICP). A coverage group for institutionalized 
aged, blind or disabled individuals (or couples) who would be eligible for 
cash assistance except for their institutional status and income as provided 
in 42 C.F.R. §§ 435.211 and 435.236. Institutional benefits include 
institutional provider payment or payment of Medicare coinsurance for 
skilled nursing facility care. 

23. The Fla. Admin. Code R. 65A-1.204, Rights and Responsibilities, sets forth: 

(1) An individual has the right to apply for assistance, to have eligibility 
determined, and if found eligible, to receive benefits. The applicant for or 
recipient of public assistance must assume the responsibility of furnishing 
information, documentation and verification needed to establish eligibility. 
If the information, documentation or verification is difficult for the individual 
to obtain, the Department must provide assistance in obtaining it when 
requested or when it appears necessary.. 

24. The Fla. Admin. Code R. 65A-1.205(1), Eligibility Determination Process, states 

as follows: 

(a) The Department must determine an applicant’s eligibility initially at 
application and if the applicant is determined eligible, at periodic intervals 
thereafter. It is the applicant’s responsibility to keep appointments with the 
eligibility specialist and furnish information, documentation and verification 
needed to establish eligibility….If the information, documentation or 
verification is difficult for the applicant to obtain, the eligibility specialist 
must provide assistance in obtaining it when requested or when it appears 
necessary.

25. In this instant case, Petitioner previously reported several bank accounts, 

including one ending in  on a prior application and did not include the name of 

Financial Institutions.  Respondent explained that the case was denied because the 

status of the account at issue was not verified.
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26. Federal Regulations at 42 C.F.R. § 435.923 define authorized representatives 

and state: 

(a)(1) The agency must permit applicants and beneficiaries to designate 
an individual or organization to act responsibly on their behalf in assisting 
with the individual's application and renewal of eligibility and other ongoing 
communications with the agency. Such a designation must be in 
accordance with paragraph (f) of this section, including the applicant's 
signature, and must be permitted at the time of application and at other 
times.

(2) Authority for an individual or entity to act on behalf of an applicant or 
beneficiary accorded under state law, including but not limited to, a court 
order establishing legal guardianship or a power of attorney, must be 
treated as a written designation by the applicant or beneficiary of 
authorized representation. 

(b) Applicants and beneficiaries may authorize their representatives to— 

(1) Sign an application on the applicant's behalf; 

(2) Complete and submit a renewal form; 

(3) Receive copies of the applicant or beneficiary's notices and other 
communications from the agency; 

(4) Act on behalf of the applicant or beneficiary in all other matters with the 
agency.

(c) The power to act as an authorized representative is valid until the 
applicant or beneficiary modifies the authorization or notifies the agency 
that the representative is no longer authorized to act on his or her behalf, 
or the authorized representative informs the agency that he or she no 
longer is acting in such capacity, or there is a change in the legal authority 
upon which the individual or organization's authority was based. Such 
notice must be in accordance with paragraph (f) of this section and should 
include the applicant or authorized representative's signature as 
appropriate.

(d) The authorized representative— 
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(1) Is responsible for fulfilling all responsibilities encompassed within the 
scope of the authorized representation, as described in paragraph (b)(2) 
of this section, to the same extent as the individual he or she represents; 

(2) Must agree to maintain, or be legally bound to maintain, the 
confidentiality of any information regarding the applicant or beneficiary 
provided by the agency. 

(e) The agency must require that, as a condition of serving as an 
authorized representative, a provider or staff member or volunteer of an 
organization must affirm that he or she will adhere to the regulations in 
part 431, subpart F of this chapter and at 45 CFR 155.260(f) (relating to 
confidentiality of information), § 447.10 of this chapter (relating to the 
prohibition against reassignment of provider claims as appropriate for a 
facility or an organization acting on the facility's behalf), as well as other 
relevant State and Federal laws concerning conflicts of interest and 
confidentiality of information. 

(f) For purposes of this section, the agency must accept electronic, 
including telephonically recorded, signatures and handwritten signatures 
transmitted by facsimile or other electronic transmission. Designations of 
authorized representatives must be accepted through all of the modalities 
described in §435.907(a). 

27. The Department’s Program Policy Manual, CFOP 165-22, passage 0640.0109, 

Designated Representatives (MSSI) states, in part: 

An applicant/recipient, their spouse, legal guardian, Power of Attorney, or 
a responsible member of the assistance group may appoint an individual 
or organization to act responsibly on their behalf in assisting with the 
application and redetermination of eligibility and other ongoing 
communication with the Department. 
A designated representative may be appointed or self-designated to act 
on behalf of the household. If the individual does not select a specific 
person as designated representative, determine if the self-designated 
representative is the most appropriate person to fulfill this responsibility. 
An organization cannot self-designate, but an individual employee of an 
organization may continue to self-designate. If the individual employee of 
an organization self-designates, the preferred method is to complete the 
CF-ES 2505 form. If this is done, only that employee may communicate 
with the Department and not any other employee of the organization. The 
designated representative is authorized in writing prior to eligibility 
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determination or anytime during the review period. The applicant does not 
have to be functionally or legally incompetent to have a designated 
representative… 

28. In this case, Petitioner appointed  ( ) 

and his DR before he expired, leaving the DR responsible to provide the Department 

with all the information for an eligibility determination.

29. The Fla. Admin. Code R. 65A-1.205(3) addresses Eligibility Determination 

Process and states: 

(c) If the eligibility specialist determines during the interview or at any 
time during the application process that the applicant must provide 
additional information or verification, or that a member of the assistance 
group must comply with Child Support Enforcement or register for 
employment services, the eligibility specialist must give the applicant 
written notice to provide the requested information or to comply, allowing 
ten calendar days from request or the interview, whichever is later. For all 
programs, verifications are due ten calendar days from the date of written 
request or the interview, or 60 days from the date of application, 
whichever is later. In cases where the applicant must provide medical 
information, the return due date is 30 calendar days following the written 
request or the interview, or 60 days from the date of application, 
whichever is later. If the due date falls on a holiday or weekend, the 
deadline is the next working day. If the applicant does not provide required 
verifications or information by the deadline date the application will be 
denied, unless the applicant requests an extension or there are 
extenuating circumstances justifying an additional extension. The eligibility 
specialist makes the decision of whether to grant the request for 
extension. When the applicant provides all required information or 
verification, the eligibility specialist determines eligibility for the public 
assistance programs. If the eligibility criteria are met, benefits are 
authorized. 
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30. The Department’s Program Policy Transmittal I-13-01-0001, dated January 11, 

2013, addresses Asset Verification System (SSI-Related Medicaid only) and states in 

part:

Pending for Authorization 
If form CF-ES 2613 is not submitted with the application, the case must be 
pended for 
the form. Once the form is returned, and only when all other factors of 
eligibility have been met, take the appropriate action to initiate the 
AVS data exchange.

The AVS data exchange must not be initiated if the applicant has not 
met all other factors of eligibility first. [emphasis added] If the data 
exchange has been initiated and no response is 
received, applications must be processed according to transmittal P-12-
12-0025. 

31. In this instant case Petitioner reported bank account ( ) on a previous 

application.  That account was not listed on the most recent applications filed by the DR.  

Respondent is required to verify its existence before initiating the AVS system for 

unreported assets.  Since Petitioner was correctly pended for a required information and 

it was not returned, the application had to be denied.   

32. The evidence indicates Respondent denied Petitioner’s Medicaid application 

because it did not receive any verification related to account ending   The DR 

argued that Petitioner did not tell anyone about the account at issue and that the 

Department should accept the documents she provided from some financial institutions 

to conclude said account does not exist.  The undersigned concludes that Respondent 

was correct to consider that account in Petitioner’s Medicaid eligibility determination.   
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33. In careful review of the cited authorities and evidence, the undersigned 

concludes the DR did not met her burden of proof in establishing Respondent 

incorrectly denied Petitioner’s requests for ICP-Related Medicaid benefits.

DECISION

Based upon the foregoing Findings of Fact and Conclusions of Law, the appeal is 

DENIED.

NOTICE OF RIGHT TO APPEAL 

This decision is final and binding on the part of the Department. If the petitioner 
disagrees with this decision, the petitioner may seek a judicial review. To begin the 
judicial review, the petitioner must file one copy of a "Notice of Appeal" with the Office of 
Appeal Hearings, Bldg. 5, Rm. 255, 1317 Winewood Blvd., Tallahassee, FL 32399-
0700. The petitioner must also file another copy of the "Notice of Appeal" with the 
appropriate District Court of Appeal. The Notices must be filed within thirty (30) days of 
the date stamped on the first page of the final order. The petitioner must either pay the 
court fees required by law or seek an order of indigency to waive those fees. The 
petitioner is responsible for any financial obligations incurred as the Department has no 
funds to assist in this review.
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DONE and ORDERED this ______ day of _________________, 2018,  

in Tallahassee, Florida.  

_____________________________
      Roosevelt Reveil 

       Hearing Officer 
     Building 5, Room 255 
      1317 Winewood Boulevard 
    Tallahassee, FL 32399-0700 

      Office: 850-488-1429 
      Fax: 850-487-0662 

        Email: Appeal.Hearings@myflfamilies.com  

Copies Furnished To:  Petitioner 
         Office of Economic Self Sufficiency 
        

day of28 November



STATE OF FLORIDA 
DEPARTMENT OF CHILDREN AND FAMILIES 

OFFICE OF APPEAL HEARINGS 

 
 

 
      APPEAL NO. 18F-07430 

        PETITIONER, 
Vs.

      CASE NO.  
FLORIDA DEPARTMENT 
OF CHILDREN AND FAMILIES 
CIRCUIT: 09 Orange 
UNIT: 07ICP 

        RESPONDENT. 
_______________________________/

FINAL ORDER 

Pursuant to notice, the undersigned convened an administrative hearing 

telephonically in the above-referenced matter on October 18, 2018 at 1:00 p.m. 

APPEARANCES 

For the petitioner:    

 

For the respondent:   Stan Jones, Economic Self-Sufficiency Specialist II 

STATEMENT OF ISSUE 

The petitioner’s representative is appealing the respondent’s action to deny the 

petitioner’s application for posthumous Medicaid benefits under the Institutional Care 

Program (ICP).  The petitioner carries the burden of proof by a preponderance of the 

evidence. 

Dec 12, 2018
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PRELIMINARY STATEMENT 

The petitioner’s representative submitted one exhibit, which was entered into 

evidence as Petitioner’s Exhibit “1”.  The respondent submitted five exhibits, which were 

entered into evidence as Respondent’s Exhibits “1” through “5”.  The record was held 

open until close of business on November 1, 2018 for submission of additional evidence 

from the petitioner’s representative.  On October 31, 2018, the petitioner’s 

representative emailed the Office of Appeal Hearings (OAH) to request an extension to 

provide the requested evidence.  The undersigned granted the request and the record 

remained open until close of business on November 13, 2018.  On November 13, 2018, 

the petitioner’s representative submitted one exhibit, which was entered into evidence 

as Petitioner’s Exhibit “2”.  The record closed on November 13, 2018. 

FINDINGS OF FACT 

1.   On June 26, 2018, Medicaid Done Right submitted an on-line application for ICP 

Medicaid benefits for the petitioner.  According to the application, the petitioner was a 

resident at  since October 8, 2011.  On May 11, 2018, the 

petitioner (aged 78) expired. The petitioner’s plenary guardian1 signed a Designated 

Representative form giving an employee from Medicaid Done Right permission to act on 

the petitioner’s behalf. 

2.   On June 27, 2018, as part of the application process, the respondent mailed a 

Notice of Case Action (NOCA) to the petitioner and the designated representative 

requesting the following information, due no later than July 9, 2018: 

1
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3.   The pending notice was not clear regarding the names of the financial institutions 

the bank account statements were requested from.  On July 20, 2018, the petitioner’s 

representative contacted the Department requesting a status of the case.  The 

Department explained bank statements were needed from March 2018 through current. 

4.   On July 27, 2018, the respondent mailed the petitioner and the designated 

representative a NOCA informing the June 26, 2018 application was denied.  The 

reason for the denial was “We did not receive all information requested to determine 

eligibility.” 

5.   The respondent explained it did not receive verification of the bank account ending 

in 34 from The respondent further 

explained, in previous applications, it was reported the household had an account with 

Credit Union.  Last documentation received from the  

 was in 2014. 

6.   The respondent was not aware of the  account until 

another application was submitted on August 28, 2018.  According to the Department’s 

running record comments, the case was pended for verification of the  
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Credit Union account ending in from March 2017 through current month or for 

verification the account was closed. 

7.   During the hearing, the petitioner’s representative presented a copy of an Order 

Appointing Plenary Guardian of Person and Property (Total Incapacity-no known 

advance directive) ordered on April 2, 2018.  On April 2, 2018, the Circuit Court for 

 judge made a finding of incapacity for the petitioner, the court appointed 

a plenary guardian to the petitioner to delegate legal rights and powers on behalf of the 

petitioner.  The relationship between the petitioner and the plenary guardian is fiduciary. 

8.   The petitioner’s representative explained  will not grant or 

release access to the plenary guardian.  Additionally, the representative explained 

Medicaid Done Right has made numerous attempts to verify the petitioner’s bank 

account balance and Credit Union refuses to release any information 

regarding the petitioner’s account.  At this time, it is unknown if the  

 account is active or closed. 

9.   The  was jointly owned by the petitioner and his 

wife who passed away on May 21, 2016 (page 32).  The petitioner’s wife was the 

primary account holder on the . 

10.   The petitioner’s representative is requesting the respondent assist in verifying the 

 by the utilizing the Department’s “Asset Verification” System 

(AVS) or the Department’s policy regarding “penalty transfer”.  Additionally, the 

petitioner’s representative is requesting the respondent’s action to deny two previous 

applications, dated January 31, 2018 and April 11, 2018, be reconsidered, if the appeal 

is found to be in the petitioner’s favor. 
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11.   The respondent explained it initiated an AVS request under the petitioner’s name.  

The respondent did not receive any data information.  The respondent had a Financial 

Information Release form signed by the plenary guardian on behalf of the petitioner; 

however, the respondent could not initiate AVS under the petitioner’s wife’s name who 

was the primary account holder for the .  The 

respondent addressed the Department’s policy regarding when a transfer penalty 

applies.  In this case, it cannot be considered because it is unknown if the  

 account is active, the balance or if the account is closed. 

12.   The record was held open at the petitioner’s representative’s request.  The 

petitioner’s representative requested  to release information to 

Medicaid Done Right.  The petitioner’s representative submitted copies of emails from 

 general counsel explained it 

will not release any records or account information regarding the petitioner’s bank 

account without a court order (Petitioner Exhibit 2). 

CONCLUSIONS OF LAW 

13.   The Department of Children and Families, Office of Appeal Hearings, has 

jurisdiction over the subject matter of this proceeding and the parties, pursuant to 

Section 409.285, Florida Statutes.  This order is the final administrative decision of the 

Department of Children and Families under Section 409.285, Florida Statutes. 

14.   This proceeding is a de novo proceeding pursuant to Florida Administrative Code 

Rule 65- 2.056. 
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15.   Florida Administrative Code Rule 65A-1.303, Assets, states relevant part: 

(1) Specific policies concerning assets vary by program and are found in 
federal statutes and regulations and Florida Statutes. 
(2) Any individual who has the legal ability to dispose of an interest in an 
asset owns the asset. 
(3) Once the individual’s ownership interest of an asset(s) is established, 
the availability of that asset must be determined. Asset(s) determined not 
to be available are not considered in determining eligibility. Assets are 
considered available to an individual when the individual has unrestricted 
access to it. Accessibility depends on the legal structure of the account or 
property. An asset is countable, if the asset is available to a representative 
possessing the legal ability to make the asset available for another’s 
support or maintenance, even though the representative chooses not to 
do so. Assets not available due to legal restrictions are not considered in 
determining total available assets unless the legal restrictions were 
caused or requested by the individual or another acting at their request or 
on their behalf. 

16.    Florida Administrative Code Rule 65A-1.712, SSI-Related Medicaid Resource 

Eligibility Criteria, states in relevant part: 

…
(3) Transfer of Resources and Income. According to 42 U.S.C. §1396p(c), 
if an individual, the spouse, or their legal representative, disposes of 
resources or income for less than fair market value on or after the look 
back date, the Department must presume that the disposal of resources or 
income was to become Medicaid eligible and impose a period of 
ineligibility for ICP, Institutional Hospice or HCBS Waiver Programs. The 
Department will mail a Notice of Determination of Assets (or Income) 
Transfer, CF-ES 2264, 02/2007, incorporated by reference, to individuals 
who report a transfer for less than fair market value, incorporated herein 
by reference), advising of the opportunity to rebut the presumption and of 
the opportunity to request and support a claim of undue hardship per 
subparagraph (c)5., below. If the Department determines the individual is 
eligible for Medicaid on all other factors of eligibility except the transfer, 
the individual will be approved for general Medicaid (not ICP, Institutional 
Hospice or HCBS Waiver Programs) and advised of their penalty period 
using the Medicaid Transfer Disposition Notice, CF-ES 2358, 07/2013, 
http://www.flrules.org/Gateway/reference.asp?No=Ref-03212,
incorporated by reference. Transfers of resources or income made prior to 
January 1, 2010 are subject to a 36 month look back period, except in the 
case of a trust treated as a transfer in which case the look back period is 
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60 months. Transfers of resources or income made on or after January 1, 
2010 are subject to a 60 month look back period. 

17.   Florida Administrative Code Rule 65A-1.205 addresses the eligibility determination 

process and states in relevant part: 

(1) (a) The Department must determine an applicant’s eligibility initially 
at application and if the applicant is determined eligible, at periodic 
intervals thereafter. It is the applicant’s responsibility to keep 
appointments with the eligibility specialist and furnish information, 
documentation and verification needed to establish eligibility. If the 
Department schedules a telephonic appointment, it is the Department’s 
responsibility to be available to answer the applicant’s phone call at the 
appointed time. If the information, documentation or verification is 
difficult for the applicant to obtain, the eligibility specialist must provide 
assistance in obtaining it when requested or when it appears 
necessary.
...
(c) If the eligibility specialist determines during the interview or at any 
time during the application process that the applicant must provide 
additional information or verification…, the eligibility specialist must 
give the applicant written notice to provide the requested information or 
to comply, allowing ten calendar days from request or the interview, 
whichever is later. For all programs, verifications are due ten calendar 
days from the date of written request or the interview, or 60 days from 
the date of application, whichever is later. In cases where the applicant 
must provide medical information, the return due date is 30 calendar 
days following the written request or the interview, or 60 days from the 
date of application, whichever is later. If the due date falls on a holiday 
or weekend, the deadline is the next working day. If the applicant does 
not provide required verifications or information by the deadline date 
the application will be denied, unless the applicant requests an 
extension or there are extenuating circumstances justifying an 
additional extension. The eligibility specialist makes the decision of 
whether to grant the request for extension. When the applicant 
provides all required information or verification, the eligibility specialist 
determines eligibility for the public assistance programs. If the eligibility 
criteria are met, benefits are authorized. 

18.   The above authority explains available assets with no legal restrictions are 

countable and must be verified to determine if eligibility criteria are met.  On April 2, 

2018, the  made a finding of incapacity for the 



FINAL ORDER (Cont.) 
18F-07430
PAGE - 8 

petitioner, the court appointed a plenary guardian (fiduciary) to the petitioner.  The 

petitioner’s representative testified the plenary guardian and Medicaid Done Right made 

numerous attempts to obtain documentation from .  However, 

efuses to release the petitioner’s financial account 

verification to the plenary guardian and Medicaid Done Right. 

19.   Section 744.361, Florida Statutes, addresses Guardianship, Powers and duties of 

guardian and states in relevant part: 

(1) The guardian of an incapacitated person is a fiduciary and may 
exercise only those rights that have been removed from the ward and 
delegated to the guardian. The guardian of a minor shall exercise the 
powers of a plenary guardian. 
(2) The guardian shall act within the scope of the authority granted by 
the court and as provided by law. 
…
(10) A guardian who is given authority over any property of the ward 
shall: 
(a) Protect and preserve the property and invest it prudently as provided 
in chapter 518, apply it as provided in s. 744.397, and keep clear, distinct, 
and accurate records of the administration of the ward’s property. 
…
(12) The guardian, if authorized by the court, shall take possession of all 
of the ward’s property and of the rents, income, issues, and profits from it, 
whether accruing before or after the guardian’s appointment, and of the 
proceeds arising from the sale, lease, or mortgage of the property or of 
any part. All of the property and the rents, income, issues, and profits from 
it are assets in the hands of the guardian for the payment of debts, taxes, 
claims, charges, and expenses of the guardianship and for the care, 
support, maintenance, and education of the ward or the ward’s 
dependents, as provided for under the terms of the guardianship plan or 
by law. 

20.   The Department’s Program Policy Manual (Policy Manual), CFOP 165-22, 

passage 1640.0320, Legally Incompetent Individuals (MSSI, SFP), states: 

Under the Florida Guardianship Law, only a guardian of the property is 
authorized to dispose of assets on behalf of a legally incompetent 
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individual. Until a legal guardian is assigned, real property owned by a 
legally incompetent individual is not available. 
Liquid assets (for example, patient fund accounts and checking accounts) 
are included as available if the individual has free access to the funds. 
If a legal guardian must petition the court in order to dispose of the 
individual's property, the asset is still included for the individual. The fact 
that the guardian must petition the court does not make the property an 
unavailable asset. 

21.   The Policy Manual, CFOP 165-22, passage 1640.0321, Assets Unavailable - 

Circumstances Beyond Control (MSSI, SFP), explains: 

Assets unavailable due to circumstances beyond the individual's 
control are not considered in the determination of eligibility. 
The individual must present convincing evidence to prove the asset 
is unavailable to him due to circumstances beyond his control. The 
eligibility specialist will make an independent assessment of the 
availability based on the evidence presented. Additional guidance 
can be requested from the Region or Circuit Program Office, Circuit 
Legal Counsel, or Headquarters through the Region or Circuit 
Program Office (emphasis added).

22.   Florida Administrative Code Rule 65A-1.702 addresses Special Provisions and 

states in relevant part: 

(1) Rules 65A-1.701 through 65A-1.716, F.A.C., implement Medicaid 
coverage provisions and options available to states under Titles XVI and 
XIX of the Social Security Act. 
(2) Date of Eligibility. The date eligibility for Medicaid begins. This was 
formerly called the date of entitlement. The date of eligibility includes the 
three months immediately preceding the month of application (called the 
retroactive period). Eligibility for Medicaid begins the first day of a month if 
an individual was eligible any time during the month, … 
…
(7) Re-evaluating Medicaid Adverse Actions. The department shall re-
evaluate any adverse Medicaid determination upon a showing of good 
cause by the individual that the previous determination was incorrect and 
that the individual did not request a hearing within the time prescribed in 
Chapter 65-2, Part IV, F.A.C. This provision applies only when benefits 
were terminated or denied erroneously or a share of cost or patient 
responsibility was determined erroneously. 
(a) Good cause exists if evidence is presented which shows any of the 
following: 
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1. Mathematical Error – The department made a mechanical, computer or 
human error in its mathematical computations of resources, income, or 
spend down requirements for Medicaid eligibility. 
2. Error on the Face of the Record – The department made an error in a 
Medicaid determination which caused an incorrect decision. For example, 
there is evidence showing that the individual’s resources satisfied Florida’s 
standard of eligibility but the application was denied on the basis of excess 
resources.
3. New and Material Evidence – The department’s determination was 
correct when made but new and material evidence that the department did 
not previously consider establishes that a different decision should be 
made.
(b) Failure of the individual to obtain information required by the 
department to accurately determine eligibility for Medicaid where the 
failure was beyond the individual’s control constitutes good cause 
for re-evaluation (emphasis added). However, if the individual fails to 
cooperate with the department in establishing eligibility good cause for re-
evaluation does not exist. 
(c) A re-evaluation must be requested before the expiration of 12 months 
from the effective date of the notice of adverse action. 
(d) The public assistance specialist (PAS) is responsible for the 
initial determination of good cause. All initial decisions must be 
reviewed by the PAS’s supervisor. If both the PAS and the 
supervisor determine that good cause does not exist the operational 
program administrator must review the good cause determination in 
consultation with the District Program Office. The operational 
program administrator’s decision is final. If a final determination is 
made that good cause does not exist, the individual will be notified 
of the decision and of the right to request a hearing (emphasis 
added).
(e) If a case is re-opened and the department discovers that an error was 
made in the eligibility determination, benefits must be provided 
retroactively as follows: 
1. If an application was denied, benefits will be awarded back to the date 
of eligibility provided all other eligibility requirements are satisfied. 
…
(f) If re-evaluation of the previous decision results in adverse action, the 
individual has 90 days from the date of notice of disposition of the re-
opened case to request a hearing. If at the end of 90 days a hearing is not 
requested the adverse action will be final and binding upon the individual. 
The decision on the re-opened case is final and may not be re-opened. 
…
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23.   The above cited authority explains the respondent must review good cause when 

failure to provide requested documentation was beyond the individual’s control.  The 

petitioner’s representative submitted applications on January 31, 2018 and April 11, 

2018.  Both applications were denied due to not verifying assets.  The petitioner did not 

request a hearing timely.  It is the petitioner’s representative’s position that both 

applications were denied erroneously due to the fact that the failure to obtain the 

requested documentation was beyond the petitioner’s control.  Furthermore, according 

to the Department’s own policy, the respondent is to seek guidance from the Region or 

Circuit Program Office, Circuit Legal Counsel, or Headquarters through the Region or 

Circuit Program Office to determine if assets are unavailable due to circumstances 

beyond the individual’s control.  In this case, the petitioner’s representative and plenary 

guardian made numerous attempts to obtain the required verification requested by the 

Department.  On November 13, 2018, the petitioner’s representative submitted 

additional documents that indicate the  general counsel 

responded to the request from the petitioner’s representative to verify the petitioner’s 

account, the general counsel explained it will not release any records or account 

information regarding the petitioner’s bank account without a court order.  The 

respondent did not follow its own policy in assisting the petitioner’s representative to 

obtain the required verification or seek guidance and request a review from the Region 

or Circuit Program Office, Circuit Legal Counsel, or Headquarters through the Region or 

Circuit Program Office to determine if the petitioner’s account with  

Union is unavailable due to circumstances beyond his control.  The undersigned 

concludes the petitioner’s failure to obtain the required account information from  
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 was beyond his control; therefore, he meets good cause for a re-

evaluation.

24.   Based on the cited authorities and the Department’s own policy, the undersigned 

concludes the respondent erred by not making an independent assessment of the 

availability of the petitioner’s assets based on the evidence presented by the petitioner’s 

representative that  refuses to release any records or account 

information regarding the petitioner’s bank account.  Therefore, the undersigned 

remands the matter to the respondent for corrective action.  The respondent is ordered 

to request guidance from the Region or Circuit Program Office, Circuit Legal Counsel, or 

Headquarters through the Region or Circuit Program Office and re-evaluate whether or 

not the petitioner’s account with  should be considered as 

unavailable to him in the determination of his ICP Medicaid eligibility, due to 

circumstances beyond his control.  The respondent is to issue the petitioner and his 

representative a new notice with appeal rights upon completion of this re-evaluation. 

DECISION

Based upon the foregoing Findings of Fact and Conclusions of Law, the appeal is 

granted and the Department is hereby ordered to take corrective action as specified in 

the Conclusions of Law. 
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NOTICE OF RIGHT TO APPEAL 

 This decision is final and binding on the part of the Department. If the petitioner 
disagrees with this decision, the petitioner may seek a judicial review. To begin the 
judicial review, the petitioner must file one copy of a "Notice of Appeal" with the Office of 
Appeal Hearings, Bldg. 5, Rm. 255, 1317 Winewood Blvd., Tallahassee, FL 32399-
0700. The petitioner must also file another copy of the "Notice of Appeal" with the 
appropriate District Court of Appeal. The Notices must be filed within thirty (30) days of 
the date stamped on the first page of the final order. The petitioner must either pay the 
court fees required by law or seek an order of indigency to waive those fees. The 
petitioner is responsible for any financial obligations incurred as the Department has no 
funds to assist in this review. 

 DONE and ORDERED this ______ day of _________________, 2018, 

in Tallahassee, Florida. 

       _____________________________
       Cassandra Perez 
       Hearing Officer 
     Building 5, Room 255 
     1317 Winewood Boulevard 
    Tallahassee, FL 32399-0700 

       Office: 850-488-1429 
       Fax: 850-487-0662 

        Email: Appeal.Hearings@myflfamilies.com  

Copies Furnished To:  , Petitioner 
         Office of Economic Self Sufficiency 

       

12 December



STATE OF FLORIDA 
DEPARTMENT OF CHILDREN AND FAMILIES 

OFFICE OF APPEAL HEARINGS 

 
 

 
      APPEAL NO. 18F-07459 

        PETITIONER, 
Vs.

        CASE NO.  
FLORIDA DEPARTMENT 
OF CHILDREN AND FAMILIES 
CIRCUIT: 07 VOLUSIA 
UNIT: 88882 

        RESPONDENT. 
_______________________________/

FINAL ORDER 

 Pursuant to notice, the undersigned convened an administrative hearing in the 

above-referenced matter on October 31, 2018 at 2:35 p.m.  All parties appeared 

telephonically from different location.

APPEARANCES 

For the Petitioner:  niece and Power of Attorney (POA) 

For the Respondent: Sheila Hunt, Economic Self-sufficiency Specialist II

STATEMENT OF ISSUE 

At issue is the Department’s action denying Petitioner’s Application for Home and 

Community Based Services (HCBS) while being placed on the A/DA Waiver waiting list 

at an initial application.  Petitioner carries the burden of proof by the preponderance of 

evidence 

PRELIMINARY STATEMENT 

By notice dated September 14, 2018, the Department informed Petitioner that 

her application for HCBS Medicaid was denied due to not receiving all the information 

Dec 06, 2018
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necessary to determine eligibility.  The POA requested a hearing to challenge the 

Department’s decision.

During the hearing, the POA did not submit any exhibits for the undersigned to 

consider.  Respondent submitted five (5) exhibits which were accepted into evidence 

and marked as Respondent’s Exhibits 1 through 5.

FINDINGS OF FACT

Based on the oral and documentary evidence presented at the final hearing and 

on the entire record of this proceeding, the following Findings of Fact are made: 

1. The A/DA Waiver is a Medicaid Program that provides home and community 

based services to eligible Individuals seeking alternatives to nursing home placement.

2. To be eligible for HCBS, applicants must be determined to meet a need for the 

waiver as documented on Department of Elder Affairs (DOEA) CARE Form 603 and be 

enrolled in a Medicaid waiver with a case manager as documented on agency’s CF-ES 

2515 form.  The HCBS case manager with the Comprehensive Assessment and Review 

for Long-term Care Services (CARES) unit of the DOEA is mandated to complete Level 

of Care (LOC) assessments for individuals applying for or receiving LTC Programs.

CARES is responsible for the approval and/or denial of the LOC for HCBS recipients.

CARES is also responsible for submitting the completed LOC to the Department for 

approval and/or denial of HCBS.  Medicaid eligibility specialists are to submit any LOC 

requests in determining eligibility for HCBS applicants, see Respondent’s Exhibit 5.
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3. Petitioner (age 69) is disabled.  She receives Social Security and pension 

benefits.  She suffers from various medical ailments that required constant care, but 

would like to avoid being placed in a nursing facility (POA’s testimony).   

4. Petitioner applied for Medicaid A/DA Waiver services in August 2018.  Her 

application was approved; however, due to insufficient waiver funding, she was placed 

on the waiver waiting list. 

5. On August 14, 2018, Petitioner applied for Medicaid benefits, including HCBS.

6. As part of the application process, Respondent is required to establish, explore, 

and verify all factors of eligibility.  The applicant or her/his representative’s cooperation 

in securing such verification(s) is requested if deemed necessary.

7. On August 16, 2018, Respondent determined that additional verifications were 

needed to make an eligibility determination.  A Notice of Case Action (NOCA) was sent 

to Petitioner requesting the following pending information: 

8. The notice goes on to provide information on the various available means to 

submit the requested verifications.  The notice instructs the recipient to advise 

Respondent if help is needed in securing this information.  The notice also states that if 

the requested information is not provided, eligibility cannot be determined and the 

application will be denied or benefits ended.
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9. On September 14, 2018, the application was denied because Respondent did 

not receive all the information requested to determine eligibility. 

10. Respondent testified that the information received from Petitioner was 

incomplete.  She explained that without the LOC, case had to be denied.

11. At the time of the hearing, Petitioner was on the waiting list waiting to receive 

services.  Individuals are moved from the waiting list to active participation when 

participants voluntarily discontinue services, pass away, move out of the state, or upon 

appropriation of additional funding. 

12. The POA asserts that Petitioner’s Medicaid waiver services should be approved 

immediately because she is in dire need for care.  Petitioner is seeking is seeking 

HCBS eligibility from Respondent while being on the A/DA Waiver waiting list. 

CONCLUSIONS OF LAW 

13. The Department of Children and Families, Office of Appeal Hearings has 

jurisdiction over the subject matter of this proceeding and the parties, pursuant to 

Section 409.285, Florida Statutes.  This order is the final administrative decision of the 

Department of Children and Families under Section 409.285, Florida Statutes.

14. This proceeding is a de novo proceeding pursuant to Fla. Admin. Code 

R. 65-2.056. 

15. The Medicaid A/DA Waiver Program is jointly administered by the Agency for 

Health Care Administration (AHCA), the Department of Elder Affairs (DOEA) and the 

Department of Children and Families (DCF).   
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16. The petitioner applied for Medicaid A/DA Waiver services in August 2018.  Due 

to insufficient waiver funding, services could not be offered to the petitioner immediately.

She was placed on the Medicaid waiver waiting list.   

17. Home and Community-Based Services Medicaid Waiver Programs are federally 

approved Medicaid programs authorized by Title XIX of the Social Security Act, Section 

1915(c) to provide services in the home for persons who would otherwise require 

institutional care in a hospital, nursing facility, or intermediate care facility.

18. Fla. Admin. Code R. 65A-1.711(4), SSI-Related Medicaid Non-Financial Eligibility 

Criteria states in part, “[t]o be eligible for a Home and Community Based Services 

Waiver program, an individual must meet the requirements of Rule 59G-13.080, 

F.A.C…”

19. Fla. Admin. Code R. 59G-13.080 Home and Community-Based Services Waivers 

states in part: 

(5) Service Limitations – General. The following general limitations and 
restrictions apply to all home and community-based services waiver 
programs:

(a) Covered services are available to eligible waiver program participants 
only if the services are part of a waiver plan of care (“care plan”, 
“individual support plan”, or “family support plan”). Care plan requirements 
are outlined in subsections (6) and (8) of this rule. 

(b) The agency or its designee shall approve plans of care based on 
budgetary restrictions, the recipient’s necessity for the services, and 
appropriateness of the service in relation to the recipient, prior to their 
implementation for any waiver recipient.   

(6) Program Requirements – General.

(a) The Medicaid program will deny an applicant’s enrollment request if 
the proposed enrollment could cause the program to exceed the maximum 
enrollment level authorized by the Health Care Financing Administration in 
the applicable HCB services waiver. 
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(b) A person cannot receive Medicaid waiver services until he is 
determined eligible, waiver funding is available, and is enrolled in the 
appropriate waiver program.

20. The above authorities explain that the receipt of waiver services is subject to the 

availability of funding.  The POA acknowledged being informed that there is insufficient 

funding to provide services for all individuals enrolled in the A/DA Waiver.

21. Section 409.978, Florida Statutes, Long-term care managed care program, in 

part states: 

(1) Pursuant to s. 409.963, the agency shall administer the long-term care 
managed care program described in ss. 409.978-409.985, but may 
delegate specific duties and responsibilities for the program to the 
Department of Elderly Affairs and other state agencies… 
(2) The agency shall make payments for long-term care, including home 
and community-based services, using a managed care model. 

22. In accordance with the above authority, LOC determination was delegated to the 

DOEA CARES unit. 

23. Section 409.979, Florida Statutes, Eligibility, in part states: 

(1) PREREQUISITE CRITERIA FOR ELIGIBILITY. Medicaid recipients 
who meet all of the following criteria are eligible to receive long-term care 
services and must receive long-term care services by participating in the 
long-term care managed care program. The recipient must be: 
(a) Sixty-five years of age or older, or age 18 or older and eligible for 
Medicaid by reason of a disability. 
(b) Determined by the Comprehensive Assessment Review and 
Evaluation for Long-Term Care Services (CARES) preadmission 
screening program to require: 
1. Nursing facility care as defined in s. 409.985(3) …

24. Section 409.985, Florida Statutes, Comprehensive Assessment and Review for 

Long-Term Care Services (CARES) Program, in part states: 

(3) The CARES program shall determine if an individual requires nursing 
facility care and, if the individual requires such care, assign the individual 
to a level of care as described in s. 409.983(4). When determining the 
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need for nursing facility care, consideration shall be given to the nature of 
the services prescribed and which level of nursing or other health care 
personnel meets the qualifications necessary to provide such services and 
the availability to and access by the individual of community or alternative 
resources. For the purposes of the long-term care managed care program, 
the term “nursing facility care” means the individual: 
(a) Requires nursing home placement as evidenced by the need for 
medical observation throughout a 24-hour period and care required to be 
performed on a daily basis by, or under the direct supervision of, a 
registered nurse or other health care professional and requires services 
that are sufficiently medically complex to require supervision, assessment, 
planning, or intervention by a registered nurse because of a mental or 
physical incapacitation by the individual;

(b) Requires or is at imminent risk of nursing home placement as 
evidenced by the need for observation throughout a 24-hour period and 
care and the constant availability of medical and nursing treatment and 
requires services on a daily or intermittent basis that are to be performed 
under the supervision of licensed nursing or other health professionals 
because the individual is incapacitated mentally or physically; or 

(c) Requires or is at imminent risk of nursing home placement as 
evidenced by the need for observation throughout a 24-hour period and 
care and the constant availability of medical and nursing treatment and 
requires limited services that are to be performed under the supervision of 
licensed nursing or other health professionals because the individual is 
mildly incapacitated mentally or physically… 

25. In Bridget Ellingham v. Dept. of Children and Family Services, 896 So.2d 926 

(Fla. 1st DCA 2005) the First District Court of Appeal concluded that lack of funding is an 

affirmative defense to a claim for developmental disabilities services, analogous to the 

defense of impossibility of performance in a contract action.

26. The Fla. Admin. Code Rule 65A-1.205(1), Eligibility Determination Process, 

states as follows: 

(a) The Department must determine an applicant’s eligibility initially at 
application and if the applicant is determined eligible, at periodic intervals 
thereafter. It is the applicant’s responsibility to keep appointments with the 
eligibility specialist and furnish information, documentation and verification 
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needed to establish eligibility…. 

27. The Department’s Program Policy Manual (The Policy Manual), CFOP 165-22 at 

passage number 0240.0111 Home and Community Based Services (MSSI) states in 

part:

The individual must meet all technical criteria, have income and assets 
within the limits for ICP or MEDS-AD, meet the level of care for the 
particular program involved and be enrolled in the waiver as documented 
by form CF-ES 2515. (Individuals cannot qualify for HCBS under the 
Medically Needy Program). 

28. The Policy Manual at passage number 1440.1305 Appropriate Placement for 

HCBS (MSSI) 

Individuals seeking alternatives to nursing home placement are 
considered for placement in the HCBS Program. The following criteria 
must be met for an individual to be considered appropriately placed for 
HCBS:  

1. be determined to meet a need for waiver services as evidenced by 
receipt of DOEA CARE Form 603 in case record (as determined by 
CARES, CMAT or DS), and
2. be enrolled in a Medicaid waiver with an appropriate case manager 
as evidenced by a CF-ES 2515.  

It is the HCBS case manager’s responsibility to request a level of care 
(LOC) for HCBS applicants. In no situation should ACCESS staff 
submit requests for LOC to CARES, CMAT, DS or other entities that 
make LOC determinations for HCBS applicants. (emphasis added)

29. The Policy Manual at passage number 1440.1300 APPROPRIATE PLACEMENT 

(MSSI)

To qualify for the Institutional Care Program (ICP) or Home and 
Community Based Services (HCBS), or the Program for All-Inclusive Care 
for the Elderly (PACE), the individual must meet special institutional 
eligibility criteria, including “appropriate placement.”
Appropriate placement means that an individual must be placed in a 
facility or program certified to provide the type and level of care the 
Department has determined the individual requires.
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Two basic requirements must be met for placement to be considered 
appropriate. These are: 

1. the person must be determined by the Department to be medically 
in need of the type of care provided by the specific program, and
2. the person must be actually receiving the services (or for HCBS, 
must be enrolled in the waiver) which the Department has determined 
that the individual needs. …. 

For Home and Community Based Services (HCBS), to be appropriately 
placed, a person must be in need of waiver services and be enrolled in the 
waiver as documented by form CF-ES 2515 with an appropriate case 
manager.
Note: The need for a level of care or the need for waiver services is 
verified in the case record by the same form, DOEA CARES Form 603, 
the Notification of Level of Care. 

30. Respondent denied Petitioner’s HCBS application because it did not receive a 

LOC from CARES because of insufficient funding to enroll further clients into the 

Medicaid A/DA Waiver Program.  In this instant case, Petitioner is on a waiting list and 

cannot be approved for any HCBS benefits.   

31. After carefully reviewing the evidence and controlling legal authorities, the 

undersigned concludes that the Department’s decision to deny the petitioner’s HCBS for 

not receiving all the information necessary to determine eligibility is correct.  Petitioner 

has failed to meet her burden that she should be eligible for HCBS.   

DECISION

Based upon the foregoing Findings of Fact and Conclusions of Law, the 

Department’s action in this matter is correct.  The appeal is denied.
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NOTICE OF RIGHT TO APPEAL 

This decision is final and binding on the part of the Department. If the petitioner 
disagrees with this decision, the petitioner may seek a judicial review. To begin the 
judicial review, the petitioner must file one copy of a "Notice of Appeal" with the Office of 
Appeal Hearings, Bldg. 5, Rm. 255, 1317 Winewood Blvd., Tallahassee, FL 32399-
0700. The petitioner must also file another copy of the "Notice of Appeal" with the 
appropriate District Court of Appeal. The Notices must be filed within thirty (30) days of 
the date stamped on the first page of the final order. The petitioner must either pay the 
court fees required by law or seek an order of indigency to waive those fees. The 
petitioner is responsible for any financial obligations incurred as the Department has no 
funds to assist in this review.

DONE and ORDERED this ______ day of _________________, 2018,  

in Tallahassee, Florida.  

_____________________________
      Roosevelt Reveil 

       Hearing Officer 
     Building 5, Room 255 

      1317 Winewood Boulevard 
    Tallahassee, FL 32399-0700 

      Office: 850-488-1429 
      Fax: 850-487-0662 

        Email: Appeal.Hearings@myflfamilies.com  

Copies Furnished To: , Petitioner 
         Office of Economic Self Sufficiency 

06 December



STATE OF FLORIDA 
DEPARTMENT OF CHILDREN AND FAMILIES 

OFFICE OF APPEAL HEARINGS 

 
                                                                    APPEAL NO. 18F-07487 
                      PETITIONER, 
Vs. 
                                                                    CASE NO.  
FLORIDA DEPARTMENT 
OF CHILDREN AND FAMILIES 
CIRCUIT: 11 Dade 
UNIT: 88880 

                      RESPONDENT. 
_______________________________/ 

FINAL ORDER 

Pursuant to notice, the undersigned convened a telephonic administrative 

hearing in the above-referenced matter on November 14th, 2018, at 11:00 a.m. 

APPEARANCES 

For the Petitioner:            se 

For the Respondent:      Joseph Austrie, Operational Management 
                                       Consultant for the Economic Self- Sufficiency   program 

STATEMENT OF ISSUE 

The petitioner is appealing the denial of his application for Medicaid for himself 

and his son (AC).  The petitioner carries the burden of proof by a preponderance of the 

evidence on this issue. 
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PRELIMINARY STATEMENT 

The petitioner did not submit any documents for the hearing. 

Respondents exhibits 1 through 10 were admitted into evidence. 

The record was held open until the close of business November 21st, 2018 to 

allow both parties to submit additional documents.  One document was received from 

the petitioner and admitted into evidence as Petitioner’s exhibit 1.  Twenty-five pages of 

documents were received from the respondent and admitted into evidence as 

Respondent’s exhibit 11.  All documents were received within the allotted time frame, 

and the record was then closed.   

By way of Notice of Case Action (NOCA) dated September 4th, 2018, the 

respondent informed the petitioner that his application for Medicaid dated August 28th, 

2018 was denied as there were no eligible members for this program. (Respondent’s 

Exhibit 9). 

On September 11th, 2018, the petitioner filed a timely appeal to challenge this 

action. 

FINDINGS OF FACT 

1.  Prior to the action under appeal, the petitioner, his wife (IC), his son (AC) and his 

step-son (KO) were receiving full-coverage Medicaid benefits until July 31, 2018. 

(Respondent’s Exhibit 6). 

2. The petitioner submitted an application on August 28th, 2018 for Medicaid 

benefits. The petitioner listed himself (age 57 years), and his son (AC) (age 3 years at 

the time of application).  On the comments section, he wrote …” that he did not receive 

the notice of renewal as someone mixed up my case with my strange [sic] wife and my 
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mail was going to her home…” (Respondent’s Exhibit 2, page 3).  The petitioner’s 

address at the time of application was  

(Respondent’s Exhibit 2, page 3). This is the same address as the one on his previous 

application dated June 26th, 2017 (Respondent’s Exhibit 11, page 1). 

3.  The respondent issued a   Notice of Eligibility Review dated June 18th, 2018, 

informing the petitioner that his Medicaid benefits could end if a review was not 

completed by July 3rd, 2018.The notice was issued to  

33014, which is where the petitioner’s ex-wife resides.  (Respondent’s Exhibit 5).   

4. The petitioner is separated from his wife, who is the mother of his son. The 

petitioner removed his step-son from his case a year ago when they had separated, 

following his lawyer’s advice. The petitioner’s ex-wife was not covered by Medicaid 

because of her alien status. The petitioner alleges he has 50 percent custody of his 

child. The petitioner does not have any court papers yet, but he has a schedule from 

parenting that shows the child is to be with the mother for five days, then five days with 

the petitioner and on the third week they split the days. 

 5. On the petitioner’s application dated June 26th, 2017, he applied for himself, his 

ex-wife, his son and his step-son (Respondent’s Exhibit 11, page 2).   All four 

individuals were receiving Medicaid until July 31st, 2018 when the Medicaid was closed 

for not submitting an application to renew. (Respondent’s Exhibit 6).  The only change 

the respondent received from the petitioner was dated August 9th, 2018 where he 

reported a change of address to , but no 

action was taken because the case was already closed. The respondent alleges that 

petitioner’s ex-wife applied for benefits for their son (AC) on August 13th, 2018 before 
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the petitioner’s application was received on August 28th, 2018 and benefits were 

approved with her since she was the first to apply.

6.  According to an entry dated September 27th, 2018 in the respondent’s business 

notes, the respondent called the petitioner’s ex-wife who stated she had joint custody of 

the child Monday and Tuesday, the petitioner had custody on Wednesday and Thursday 

and then she had custody again during the weekend. She also stated that she had 

Florida Kidcare insurance for her son (AC). 

 (Respondent’s Exhibit 4, page 11). 

7. The department then denied the petitioner’s application since the child was 

already receiving KidCare benefits with his mother and the petitioner was ineligible to 

receive Medicaid for himself due to the fact he had no children living in his household. 

8. The petitioner challenges the Department’s action and believes his son and 

himself should be eligible for full Medicaid since he is the one who takes him to his 

doctor’s appointments and is the one available when needed.  The petitioner needs his 

Medicaid to buy his own medication. He alleges that his ex-wife will not let him apply 

with his son because she has enough money to pay for their son, but that she then 

sends him the medical bills she receives so that he can pay for half of the bills. 

9. The respondent contends that the child cannot be removed from his mother’s 

case unless she agrees to remove him, or if the petitioner has a court order granting 

him full custody or the right to apply for him. 

10. The petitioner stated that there is no final court order yet.  The only evidence 

provided by the petitioner is a record from his son’s primary physician showing the 
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address under contact information for the child as  

and next of kin his mother. (Petitioner’s Exhibit 1). 

11. The petitioner moved in with his mother about a month and a half ago and now 

resides at  

CONCLUSIONS OF LAW 

12.  The Department of Children and Families, Office of Appeal Hearings, has 

jurisdiction over the subject matter of this proceeding and the parties, pursuant to 

Section 409.285, Florida Statutes. This order is the final administrative decision of the 

Department of Children and Families under Section 409.285, Florida Statutes. 

13. This proceeding is a de novo proceeding pursuant to Fla. Admin. Code R. 65- 

2.056. 

14. The Code of Federal Regulations at Fla. Admin. Code R. 65A-1.705, Family- 

Related Medicaid General Eligibility Criteria, states in relevant part: 

(1) Technical eligibility criteria of living in the home of a specified relative, 
age, residence, citizenship and deprivation apply to coverage groups as 
follows. 
… 
(3) The child must be living with a specified relative as defined in 
paragraph 65A-1.705(7)(a), F.A.C., unless specified that the child may be 
living with a non-relative. 
… 
(7) A standard filing unit (SFU) is determined based on the individual for 
whom assistance is requested. A fully deprived child is one who is not 
living with either birth parent due to reasons such as death, abandonment 
or incarceration. The following are illustrations of SFU determinations: 
… 
(h) If assistance is requested for an unrelated child who is not described in 
paragraph 65A-1.703(1)(b) or (3), F.A.C., the child and the child’s fully                                    
deprived siblings who have no income must be included in the SFU. Any 
fully deprived siblings who have income, or other related fully deprived 
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children, are optional members of the SFU. Assistance for children 
described in paragraph 65A-1.703(1)(b) and (3), F.A.C., is determined 
independently, with each child in their own filing unit. 

15. The Department’s Program Policy Manual (Policy Manual), CFOP 165-22, 

passage 1430.0710 Joint Custody (MFAM) states: 

If parents are awarded joint custody of the child and visitation provides for 
partial residence with each parent, the eligibility specialist must establish 
one parent as the primary caretaker of the child. Often, a court order or 
binding separation, divorce or custody agreement will establish physical 
custody controls as well as which parent may claim the child as a tax 
dependent. In cases where the child spends equal time with both parents 
and custody becomes an issue, the child must be included in the 
household of the parent who claims the child as a tax dependent.  
If there is no such order or agreement, the custodial parent is the parent 
with whom the child spends most nights. 

16. The findings show that no order or agreement has been presented regarding the 

custody of the petitioner’s child.  Per testimony, the petitioner’s son is covered by 

Healthy Kids.  The petitioner himself is not eligible for Medicaid since he does not meet 

the criteria of having a child under 18 living with him. The respondent correctly denied 

the Medicaid.   

17. In careful review of the cited authorities and evidence, the undersigned 

concludes the petitioner did not meet the burden of proof in establishing that the 

 respondent incorrectly denied his request for Medicaid for himself and his son. 

DECISION 

Based upon the foregoing Findings of Fact and Conclusions of Law, this appeal 

is denied.  The respondent’s action is affirmed. 
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NOTICE OF RIGHT TO APPEAL 

This decision is final and binding on the part of the Department. If the petitioner 
disagrees with this decision, the petitioner may seek a judicial review. To begin the 
judicial review, the petitioner must file one copy of a "Notice of Appeal" with the Office of 
Appeal Hearings, Bldg. 5, Rm. 255, 1317 Winewood Blvd., Tallahassee, FL 32399-
0700. The petitioner must also file another copy of the "Notice of Appeal" with the 
appropriate District Court of Appeal. The Notices must be filed within thirty (30) days of 
the date stamped on the first page of the final order. The petitioner must either pay the 
court fees required by law or seek an order of indigency to waive those fees. The 
petitioner is responsible for any financial obligations incurred as the Department has no 
funds to assist in this review.  

       DONE and ORDERED this ______ day of _________________, 2018,  

in Tallahassee, Florida.  

                                                   _____________________________ 
                                                   Alma Patino 
                                                   Hearing Officer 
                                                   Building 5, Room 255 
                                                   1317 Winewood Boulevard 
                                                   Tallahassee, FL 32399-0700 
                                                   Office: 850-488-1429 
                                                   Fax: 850-487-0662 
                                                   Email: Appeal.Hearings@myflfamilies.com  

Copies Furnished To: , Petitioner 
                                   Office of Economic Self Sufficiency 
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STATE OF FLORIDA 
DEPARTMENT OF CHILDREN AND FAMILIES 

OFFICE OF APPEAL HEARINGS 

 
 

 
 

      APPEAL NO. 18F-07712 
        PETITIONER, 

Vs.
        CASE  

FLORIDA DEPARTMENT 
OF CHILDREN AND FAMILIES 
CIRCUIT: 17 Broward 
UNIT: 88624 

        RESPONDENT. 
_______________________________/

FINAL ORDER 

 Pursuant to notice, the undersigned convened an administrative hearing in the 

above-referenced matter on November 8, 2018 at 9:28 a.m.  All parties appeared in 

person at . 

APPEARANCES 

 For the Petitioner:  , petitioner’s wife 

 For the Respondent: Verma Jordan, Economic Self-Sufficiency Specialist II 

STATEMENT OF ISSUE 

 At issue is the department’s action to decrease the community spouse income 

allowance from $1,771 to $755.40 in the Medicaid Institutional Care Program (ICP) at 

recertification.  The burden of proof was assigned to the respondent by a 

preponderance of evidence. 

Dec 14, 2018
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PRELIMINARY STATEMENT 

 The hearing was scheduled for October 18, 2018 at 2:00 p.m.  On October 11, 

2018, the petitioner contacted the Office of Appeal Hearings and requested a face to 

face hearing.  The request was granted, and the hearing was rescheduled.

, the petitioner’s step-son, appeared as a witness for the 

petitioner.  Thomas Waits, Economic Self-Sufficiency Specialist I, appeared as a 

witness for the respondent. 

The petitioner submitted no exhibits.  The respondent submitted a 50- page 

evidence packet which was marked and entered as Respondent’s Exhibits “1” through 

“18”.  The record was left open through November 15, 2018 for additional information 

including nursing home policy, proof of social security income, updated budgets, 

updated Notice of Case Action (NOCA), and the UMED Policy.  On November 9, 2018, 

the requested information was submitted, marked, and entered as Respondent’s 

Exhibits “19” through “24”.  The record was closed the same day. 

FINDINGS OF FACT 

1.  Prior to the action under appeal, the petitioner (institutional spouse) was approved 

for ICP Medicaid.  The community spouse allowance was $1,771 and the patient 

responsibility was $0.  The community spouses’ earned income was not included in the 

previous budget (Respondent’s Testimony). 

2.  The petitioner’s wife (community spouse) is 79 years old and living in the community 

(Witness Testimony). 

3.  The institutional spouse has income of $1,771 in Social Security Retirement (SSRE) 

Income.
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4.  The community spouse works as a hairstylist earning $8.25 per hour, working 

approximately 34 hours per week.  She also receives $838 in SSRE per month 

(Respondent’s Exhibit 23). 

5.  The respondent determined the community spouse’s income with  

using the verification from The Work Number. The community spouse did not deny the 

income as verified.  The pays used were as follows (Respondent’s Exhibit 8):

Pay date  Gross Income 
03/09/2018   $708.98 
03/23/2018   $787.61 

6.  The respondent determined the community spouse’s gross earned income

$1,496.60 ($708.98 + $787.61).  Her total gross income was determined as $2,334 

($838 + $1,496.60) (Respondent’s Exhibit 8).

7.  The community spouse pays rent of $1,295 per month and insurance of $35 per 

month.  She was also given the Standard Utility Allowance (SUA) for incurring utility 

expenses.  The SUA effective April 1, 2018 was $347.  The SUA, effective October 1, 

2018, was $359 (Respondent’s Exhibit 22). 

8. The Minimum Monthly Maintenance Income Allowance (MMMIA), effective April 1, 

2018, was assigned at $ 2,030.  The MMMIA, effective October 1, 2018, was assigned 

at $2,058 (Respondent’s Exhibit 17 and 18).
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9.  The respondent determined the community spouse income allowance effective June 

2018 as follows (Respondent’s Exhibit 22): 

$1,674 shelter costs 
-    690 30% of MMMIA       
$1,065 excess shelter costs 
+2,030 MMMIA        
$3,095 total 

$3,090.00 allowable shelter deduction 
- 2,334.60 community spouse gross income     
$   755.40 community spouse income allowance 

10.  The respondent calculated the patient responsibility for June 2018 as follows 

(Respondent’s Exhibit 22): 

$1,771.00 total gross unearned income 
-    105.00 Personal Need Allowance (PNA)       
-    755.40 Maintenance Need Allowance      
$   910.60  patient responsibility 

11.  On November 9, 2018, the respondent sent the petitioner a Notice of Case Action 

(NOCA), informing her effective June 2018, the PNA would be $105, the community 

spouse allowance would be $755.40, and the patient responsibility would be $910.60.

Effective July 1, 2018, the PNA would increase to $130, the community spouse 

allowance would remain at $755.40, and the patient responsibility would decrease to 

$885.60 (Respondent’s Exhibit 24). 

12.  The petitioner timely requested the appeal. 

13.  The community spouse states she is behind $1,000 in her car payment, has 

medical co-pays and prescriptions, is paying $300 a month for a previous loan, pays 

$56 per month for a burial plot, and is caring for her disabled daughter (Witness 

Testimony).



FINAL ORDER (Cont.) 
18F- 07712 
PAGE -5 

14.  The respondent states the only medical expenses allowed in making a 

determination are those of the institutional spouse.  Further, there is no allowance for 

car payments, personal loans, or burial plot payments. 

CONCLUSIONS OF LAW 

15.  The Department of Children and Families, Office of Appeal Hearings has 

jurisdiction over the subject matter of this proceeding and the parties, pursuant to 

Section 409.285, Fla. Stat.

16.  This order is the final administrative decision of the Department of Children and 

Families under Section 409.285, Fla. Stat.

17.  This proceeding is a de novo proceeding pursuant to Fla. Admin. Code R. 65-

2.056.

18.  Fla. Admin. Code R. 65A-1.713 “SSI-Related Medicaid Income Eligibility Criteria” 

states in relevant part: 

(4) Income Budgeting Methodologies. To determine eligibility SSI 
budgeting methodologies are applied except where expressly prohibited 
by 42 U.S.C. § 1396 (2000 Ed., Sup. IV) (incorporated by reference), or 
another less restrictive option is elected by the state under 42 U.S.C. § 
1396a(r)(2) (2000 Ed., Sup. IV) (incorporated by reference). When 
averaging income, all income from the most recent consecutive four 
weeks shall be used if it is representative of future earnings. A longer 
period of past time may be used if necessary to provide a more accurate 
indication of anticipated fluctuations in future income. 
...
(b) For institutional care, hospice, and HCBS waiver programs the 
department applies the following methodology in determining eligibility: 
1. To determine if the individual meets the income eligibility standard the 
client’s total gross income, excluding income placed in qualified income 
trusts, is counted in the month received. The total gross income must be 
less than the institutional care income standard for the individual to be 
eligible for that month. 
2. If the individual’s monthly income does not exceed the institutional care 
income standard in any month the department will prorate the income over 
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the period it is intended to cover to compute patient responsibility,
provided that it does not result in undue hardship to the client. If it causes 
undue hardship it will be counted for the anticipated month of receipt. 

19.  Fla. Admin. Code R. 65A-1.712 “SSI-Related Medicaid Resource Eligibility 

Criteria” states in part:

(4) Spousal Impoverishment. The Department follows policy in accordance 
with 42 U.S.C. §1396r-5 for resource allocation and income attribution and 
protection when an institutionalized individual, including a hospice 
recipient residing in a nursing facility, has a community spouse. Spousal 
impoverishment policies are not applied to individuals applying for, or 
receiving services under, HCBS Waiver Programs, except for individuals 
in the Long-Term Care Community Diversion Program, the Assisted Living 
Facility Waiver or the Cystic Fibrosis Waiver. 
(a) When an institutionalized applicant has a community spouse all 
countable resources owned solely or jointly by the husband and wife are 
considered in determining eligibility. 

(b) At the time of application only those countable resources which exceed 
the community spouse’s resource allowance are considered available to 
the institutionalized spouse. 

(c) The community spouse resource allowance is equal to the maximum 
resource allocation standard allowed under 42 U.S.C. §1396r-5 or any 
court-ordered support, whichever is larger. 

(d) After the institutionalized spouse is determined eligible, the 
Department allows deductions from the eligible spouse’s income for the 
community spouse and other family members according to 42 U.S.C. 
§1396r-5 and paragraph 65A-1.716(5)(c), F.A.C. 

(e) If either spouse can verify that the community spouse resource 
allowance provides income that does not raise the community spouse’s 
income to the state’s minimum monthly maintenance income allowance 
(MMMIA), the resource allowance may be revised through the fair hearing 
process to an amount adequate to provide such additional income as 
determined by the hearing officer. Effective November 1, 2007, the 
hearing officers must consider all of the community spouse’s income and 
all of the institutionalized spouse’s income that could be made available to 
a community spouse. The hearing officers will base the revised community 
spouse resource allowance on the amount necessary to purchase a single 
premium lifetime annuity that would generate a monthly payment that 
would bring the spouse’s income up to the MMMIA (adjusted to include 
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any excess shelter costs). The community spouse does not have to 
actually purchase the annuity. The community spouse will have the 
opportunity to present convincing evidence to the hearing officer that a 
single premium lifetime annuity is not a viable method of protecting the 
necessary resources for the community spouse’s income to be raised to 
the state’s MMMIA. If the community spouse requests that the revised 
allowance not be based on the earnings of a single premium lifetime 
annuity, the community spouse must offer an alternative method for the 
hearing officer’s consideration that will provide for protecting the minimum 
amount of assets required to raise the community spouse’s income to the 
state’s MMMIA during their lifetime. 

(f) Either spouse may appeal the post-eligibility amount of the 
income allowance through the fair hearing process and the 
allowance may be adjusted by the hearing officer if the couple 
presents proof that exceptional circumstances resulting in 
significant inadequacy of the allowance to meet their needs exist. 
Exceptional circumstances that result in extreme financial duress 
include circumstances other than those taken into account in 
establishing maintenance standards for spouses. An example is 
when a community spouse incurs unavoidable expenses for medical, 
remedial and other support services which impact the community 
spouse’s ability to maintain themself in the community and in 
amounts that they could not be expected to be paid from amounts 
already recognized for maintenance and/or amounts held in 
resources. (emphasis added) Effective November 1, 2007, the hearing 
officers must consider all of the community spouse’s income and all of the 
institutionalized spouse’s income that could be made available to a 
community spouse. If the expense causing exceptional circumstances is a 
temporary expense, the increased income allowance must be adjusted to 
remove the expenses when no longer needed. 

20.  The above controlling authority sets forth a provision for couples when one 

member is in a nursing facility and the other remains in the community to appeal 

the ICP income allowances determined by the department.  The hearing officer 

may adjust the allowances if proof is provided to show that exceptional 

circumstances have resulted in significant inadequacy of the community spouse’s 

income allowance to meet her needs.  Effective June 1, 2018, the findings show 

that $755.40 of the institutional spouse’s income is diverted to the community 
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spouse, causing the patient responsibility to be $910.60.  In a situation where 

proof is provided to show that an exceptional circumstance has caused a 

significant inadequacy, the diversion amount to the community spouse can be 

increased, resulting in a lower patient responsibility amount and a greater 

amount paid by Medicaid (ICP) to the nursing facility. 

21.  A couple must present proof that an exceptional circumstance has caused 

unavoidable extreme financial duress for the community spouse.  The community 

spouse asserts the cost of her household expenses such as car payments, 

personal loan, medical copays, and burial plot payments should be considered 

for an increase in the spousal diversion amount.  However, the undersigned 

concludes that a routine monthly expense such as car payment, personal loan 

payments, medical copays, and burial plot payments does not meet the threshold 

of an exceptional or unavoidable circumstance.  The community spouse has not 

presented the undersigned with an exceptional circumstance, either temporary or 

long term, causing a significant financial inadequacy for her as the community 

spouse.

22.  Based on the testimony, evidence, and cited authorities, the petitioner did 

not meet the requirements for an increase in the community spouse allotment.

The respondent has met their burden of proof. 

DECISION

 Based upon the foregoing Findings of Fact and Conclusions of Law, the appeal is 

hereby denied, and the respondent’s action is affirmed.
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NOTICE OF RIGHT TO APPEAL 

  This decision is final and binding on the part of the Department. If the petitioner 
disagrees with this decision, the petitioner may seek a judicial review. To begin the 
judicial review, the petitioner must file one copy of a "Notice of Appeal" with the Office of 
Appeal Hearings, Bldg. 5, Rm. 255, 1317 Winewood Blvd., Tallahassee, FL 32399-
0700. The petitioner must also file another copy of the "Notice of Appeal" with the 
appropriate District Court of Appeal. The Notices must be filed within thirty (30) days of 
the date stamped on the first page of the final order. The petitioner must either pay the 
court fees required by law or seek an order of indigency to waive those fees. The 
petitioner is responsible for any financial obligations incurred as the Department has no 
funds to assist in this review. 

DONE and ORDERED this ______ day of _________________, 2018,  

in Tallahassee, Florida.  

_____________________________
      Pamela B. Vance 

       Hearing Officer 
     Building 5, Room 255 

      1317 Winewood Boulevard 
    Tallahassee, FL 32399-0700 

      Office: 850-488-1429 
      Fax: 850-487-0662 

        Email: Appeal.Hearings@myflfamilies.com  

Copies Furnished To: , Petitioner 
         Office of Economic Self Sufficiency 

        

14 December



STATE OF FLORIDA 
DEPARTMENT OF CHILDREN AND FAMILIES 

OFFICE OF APPEAL HEARINGS 

 

                                                                    APPEAL NO. 18F-07742 
                      PETITIONER, 
Vs. 
                                                                    CASE NO.  
FLORIDA DEPARTMENT 
OF CHILDREN AND FAMILIES 
CIRCUIT: 11 Dade 
UNIT: 88677 

                      RESPONDENT. 
_______________________________/ 

FINAL ORDER 

Pursuant to notice, the undersigned convened a telephonic administrative hearing in the 

above-referenced matter on November 7th, 2018, at 10:00 a.m.  

APPEARANCES 

 For the Petitioner:      , pro se.  

For the Respondent:  Martha Lopez, Operations and Management Consultant  
             for the Economic Self-Sufficiency program. 

STATEMENT OF ISSUE 

The petitioner is appealing the respondent’s action to enroll her household in the 

Medically Needy program with an assigned Share of Cost (SOC.) The petitioner carries the 

burden of proof by a preponderance of the evidence on the issue. 

PRELIMINARY STATEMENT 

The petitioner did not submit any documents for the hearing. 

Nov 26, 2018
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The respondent’s exhibits 1 through 9 were admitted into evidence. 

By way of a Notice of Case Action (NOCA) dated August 29th, 2018, the respondent 

notified the petitioner that, “Your application for Medically Needy dated July 31st, 2018 is 

approved. You are enrolled with an estimated share of cost for the months listed below: July 

2018 SOC $1,706.00; August 2018 SOC $1,706.00; September 2018 SOC $1,706.00, and 

October 2018 and ongoing SOC $1,706.00.” (Respondent’s Exhibit 3, Page 26.) 

On September 12th, 2018, the petitioner filed a timely appeal to challenge the 

respondent’s action. 

FINDINGS OF FACT 

Based on the oral and documentary evidence presented at the hearing and on the 

entire record of this proceeding, the following Findings of Fact are made: 

1. On July 31st, 2018, the petitioner applied for Family Related Medicaid (MFAM) for a 

household size of four; listing herself (55-year-old,) her 65-year-old husband “NG,” her 19-

year-old son “IG,” and her 15-year-old daughter “EG.” (Respondent’s Exhibit 1.) 

2. On the application, the petitioner reported monthly earned income of $700 from her 

husband’s self-employment from food services. The petitioner also reported monthly unearned 

income of $900 from the Social Security Administration (SSA) for her husband. (Respondent’s 

Exhibit 1, Pages 10 and 11.) 

3. On August 6th, 2018, by way of a NOCA, the respondent requested the petitioner to 

provide proof of United States citizenship, proof of self-employment earnings and expenses, or 
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lack thereof, before the July 31st, 2018 application for Medicaid could be processed. 

(Respondent’s Exhibit 2.) 

4. The petitioner provided the requested verification, and the respondent’s business 

record shows the self-employment income for the petitioner’s husband “NG” was $500 bi-

weekly. The petitioner does not dispute this. The respondent multiplied the $500 bi-weekly 

income by two to get a monthly figure of $1,000. (Respondent’s Exhibit 5, Page 35.) 

5. The respondent has established a data exchange system with the Social Security 

Administration to automatically update benefit information for applicants/recipients of public 

assistance in the respondent’s computer system. The respondent presented a document which 

shows the monthly unearned income from the Social Security Administration for the household 

as follows: $293.10 for the petitioner; $293.10 for the petitioner’s daughter “EG,” and 

$1,033.20 for the petitioner’s husband “NG.” (Respondent’s Exhibit 8.)    

6. The household’s unearned income was calculated by adding $293.10, 293.10, and 

1,033.20. The respondent determined the household’s earned income as $1,000. However, 

since the petitioner’s daughter “EG” is only fifteen-years-old, she was eligible to receive 

Medicaid. Therefore, the respondent did not include “EG’s” Social Security income in the 

Medicaid eligibility determination for the rest of the household members. The respondent 

instead determined Medicaid eligibility for the remaining three members of the household.  

7. The respondent calculated the total unearned income for the remaining three 

members of the household as $1,326.30 ($293.10+$1,033.20.) The earned income was 

calculated as $1,000. The respondent added the unearned income of $1,326.30 to the earned 
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income of $1,000, and determined the household’s total reported income as $2,326.30. 

(Respondent’s Exhibit 6, Page 38.) 

8. The respondent presented a document which shows income standards for Family 

Related Medicaid groups. The document shows for parents, caretakers, and children 19 and 

20, the income limit for a Standard Filing Unit (SFU) size of three to qualify for Medicaid is 

$303. The petitioner’s household gross income of $2,326.30 exceeds this standard of $303; 

therefore, the household was not eligible for Medicaid. (Respondent’s Exhibit 9, Page 45.) 

9. The respondent then determined eligibility for the Medically Needy program for the 

petitioner’s household. The respondent determined medically needy eligibility for a Standard 

Filing Unit (SFU) size of three which included the petitioner, her husband, and her son. The 

Medically Needy Income Level (MNIL) for an SFU size of three is $486. (Respondent’s Exhibit 

9.) The respondent deducted $486 from the household’s gross income of $2,326.30, which left 

the household with a SOC of $1,840. The petitioner’s husband pays a monthly premium of 

$134 towards his Medicare Part-B. Therefore, the respondent deducted $134 from $1,840, 

which left the petitioner’s household with a remaining SOC of $1,706. (Respondents’ Exhibit 6, 

Page 38.) 

10. On August 29th, 2018, by way of a Notice of Case Action (NOCA,) the respondent 

notified the petitioner that, “Your application for Medically Needy dated July 31st, 2018 is 

approved. You are enrolled with an estimated share of cost for the months listed below: July 

2018, SOC $1,706.00; August 2018, SOC $1,706.00; September 2018, SOC $1,706.00, and 

October 2018 and ongoing, SOC $1,706.00.” (Respondent’s Exhibit 3, Page 26.) 
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11. The petitioner disagrees with the respondent enrolling her household in the 

Medically Needy program. The petitioner stated that she could request the Social Security 

Administration to stop her SSA income, provided she receives Medicaid afterwards. For the 

petitioner, Medicaid is more important than the amount of income she receives from SSA. 

12. The respondent pointed out that it cannot advise the petitioner on how to proceed. 

However, it explained that eligibility for Medicaid will be reassessed based on the household’s 

circumstances. The respondent argued that an allowable medical expense was deducted from 

the household’s SOC, and that the petitioner’s medically needy budget was completed 

correctly. 

CONCLUSIONS OF LAW 

13. The Department of Children and Families, Office of Appeal Hearings has jurisdiction 

over the subject matter of this proceeding and the parties, pursuant to § 409.285, Fla. Stat.  

14. This order is the final administrative decision of the Department of Children and 

Families under § 409.285, Fla. Stat.  

15. This hearing was held as a de novo proceeding pursuant to FAC 65-2.056.  

16. Fla. Admin. Code R. 65A-1.707 and 65A-1.716 list the Family-Related Medicaid 

Income and Resource Criteria. These authorities set forth full Medicaid coverage groups 

available for the household member. 

17. Fla. Admin. Code R. 65A-1.707 Family-Related Medicaid Income and Resource 

Criteria states in part: 
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(1) Family-related Medicaid income is based on the definitions of income, 
resources (assets), verification and documentation requirements as 
follows. 

(a) Income. Income is earned or non-earned cash received at periodic 
intervals from any source such as wages, self-employment, benefits, 
contributions, rental property, etc. Cash is money or its equivalent, such 
as a check, money order or other negotiable instrument. Total gross 
income includes earned and non-earned income from all sources…. For 
Medically Needy coverage groups, the amount by which the gross income 
exceeds the applicable payment standard income level is a share of cost 
as defined in Rule 65A-1.701, F.A.C. For the CNS criteria, refer to 
subsection 65A-1.716(1), F.A.C. For the payment standard income levels, 
refer to subsection 65A-1.716(2), F.A.C. 

18. Fla. Admin. Code R. 65A-1.716 Income and Resource Criteria continues: 

(2) Medicaid income and payment eligibility standards and Medically 
Needy income levels are by family size as follows: 

Family  Size    Income Level  

1     $180  

2     $241  

3     $303 [emphasis added] 

19. The above-cited authority sets forth the income level to qualify for Medicaid. Based 

on the above-cited authority, the income standard for a family size of three members to meet is 

$303. The findings establish that the petitioner’s household gross income was $2,326.30, 

which exceeds the income standard of $303. The undersigned reviewed the respondent’s 

determination of the petitioner’s gross income at the time of her application on July 31st, 2018. 

The findings show that respondent correctly determined the households’ total gross income as 

$2,326.30 by adding the earned income of $1,000 to the unearned income of $1,326.30. 
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These figures are undisputed by the petitioner. Since this figure exceeds the income standard 

of $303 for a Standard Filing Unit (SFU) size of three, the petitioner’s household was not 

eligible for Medicaid. The undersigned did not find any errors in the respondent’s calculations. 

20. Federal Regulation 42 C.F.R. § 435.831 Income eligibility, explains: 

The agency must determine income eligibility of medically needy 
individuals in accordance with this section. 

(b) Determining countable income. The agency must deduct the following 
amounts from income to determine the individual's countable income.  

(1) For individuals under age 21 and caretaker relatives, the agency must 
deduct amounts that would be deducted in determining eligibility under the 
State's AFDC plan. 

(c) Eligibility based on countable income. If countable income determined 
under paragraph (b) of this section is equal to or less than the applicable 
income standard under §435.814, the individual or family is eligible for 
Medicaid… 

(e) Determination of deductible incurred expenses: Required deductions 
based on kinds of services. Subject to the provisions of paragraph (g), in 
determining incurred medical expenses to be deducted from income, the 
agency must include the following:  

(1) Expenses for Medicare and other health insurance premiums, and 
deductibles or coinsurance charges, including enrollment fees, 
copayments, or deductibles imposed under §447.51 or §447.53 of this 
subchapter; 

21. The above cited federal authority explains Medically Needy provides coverage for 

individuals who do not qualify for full Medicaid due to income. The respondent must follow 

these guidelines when processing eligibility for Family Related Medicaid for an applicant. The 

petitioner’s husband pays for a Medicare premium, which the respondent deducted as an 

allowable medical deduction from the household’s gross income. The evidence presented by 
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the respondent shows that it followed the above-cited guidelines in determining whether the 

petitioner qualifies for full Medicaid or Medically Needy with a Share of Cost (SOC.) 

22. The ACCESS Florida Program Policy Manual Appendix A-7, Family-Related 

Medicaid Income Limits chart sets forth a $486 Medically Needy Income Level (MNIL) for a 

household size of three (3.) The respondent subtracted the $486 MNIL from the petitioner’s 

gross income of $2,326.30 to arrive at $1,840 as the share of cost. An additional $134 was 

deducted as the Medicare premium from $1,840, leaving the household with a remaining SOC 

of $1,706.  

23. The undersigned reviewed the respondent’s determination of the petitioner’s 

Medicaid eligibility at the time of application, and did not find any errors in the determination. 

The undersigned also reviewed the share of cost of $1,706 assigned to the petitioner’s 

household, and did not find any errors in those calculations. 

24. Based on the above, the undersigned concludes that the petitioner did not meet her 

burden of proof in establishing the respondent had incorrectly enrolled her household in the 

medically needy program. The petitioner’s arguments were considered; however, a review of 

the rules and regulations did not find any exception to this formula. Based on a review of the 

evidence in its totality, and the controlling legal authorities, the undersigned concludes that the 

respondent’s action to enroll the petitioner’s  household in the Medically Needy program and 

determine a share of cost of $1706 was within the rules of the program. 
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DECISION 

Based on the foregoing Findings of Fact and Conclusions of Law, this appeal is denied, 

and the respondent’s action is affirmed.  

NOTICE OF RIGHT TO APPEAL

This decision is final and binding on the part of the Department. If the petitioner 
disagrees with this decision, the petitioner may seek a judicial review. To begin the judicial 
review, the petitioner must file one copy of a "Notice of Appeal" with the Office of Appeal 
Hearings, Bldg. 5, Rm. 255, 1317 Winewood Blvd., Tallahassee, FL 32399-0700. The 
petitioner must also file another copy of the "Notice of Appeal" with the appropriate District 
Court of Appeal. The Notices must be filed within thirty (30) days of the date stamped on the 
first page of the final order. The petitioner must either pay the court fees required by law or 
seek an order of indigency to waive those fees. The petitioner is responsible for any financial 
obligations incurred as the Department has no funds to assist in this review.  

       DONE and ORDERED this ______ day of _________________, 2018,  

in Tallahassee, Florida.  

                                                   _____________________________ 
                                                   Sajan George 
                                                   Hearing Officer 
                                                   Building 5, Room 255 
                                                   1317 Winewood Boulevard 
                                                   Tallahassee, FL 32399-0700 
                                                   Office: 850-488-1429 
                                                   Fax: 850-487-0662 
                                                   Email: Appeal.Hearings@myflfamilies.com  

Copies Furnished To:  Petitioner 
                                   Office of Economic Self Sufficiency 

day of26 November

___ ______________________________________________________________________________________________________________ ___
eorgegeggegegeeeegeeeeeegegeeegeggegeeggeggegggeeeege
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DEPARTMENT OF CHILDREN AND FAMILIES 

OFFICE OF APPEAL HEARINGS 

 
 

 
      APPEAL NO. 18F-07871 

        PETITIONER, 
Vs.

        CASE  
FLORIDA DEPARTMENT 
OF CHILDREN AND FAMILIES 
CIRCUIT: 17 Broward 
UNIT: 88624 

        RESPONDENT. 
_______________________________/

FINAL ORDER 

Pursuant to notice, the undersigned convened an administrative hearing 

telephonically in the above-referenced matter on November 14, 2018 at approximately 

9:57 a.m. CST. 

APPEARANCES 

 For the Petitioner:  , authorized representative (AR)

 For the Respondent:  Verma Jordan, economic self-sufficiency specialist II 

STATEMENT OF ISSUE 

 Petitioner is appealing the Department’s action of July 13, 2018 approving ICP 

(Institutional Care Program) Medicaid effective March 2018 and ongoing with a patient 

responsibility of $7,425.64 through June 2018 and continuing at $7,400.64.  The 

petitioner believes that the patient responsibility for the months of March and April 2018 

Dec 11, 2018
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were calculated incorrectly.  As this action was part of an application/renewal, the 

petitioner carries the burden of proof by the preponderance of evidence. 

PRELIMINARY STATEMENT 

 The petitioner submitted three packets of information that were admitted into 

evidence and marked as Petitioner’s Exhibits “1” through “38”

 The respondent submitted a packet of information that was admitted into 

evidence and marked as Respondent’s Exhibits “1” through “15”. 

 The hearing was originally scheduled for October 24, 2018.  Both parties met and 

agreed to a continuance which was granted.  The hearing was rescheduled for 

November 14, 2018.  At the end of the hearing, the record was left open for the 

respondent to submit a transmittal.  The transmittal was loaded into the docket on 

November 29, 2018 and the record was closed the same day. 

FINDINGS OF FACT

1. On April 6, 2018, the petitioner applied with the respondent for ICP Medicaid 

coverage.  The petitioner is a married woman in a nursing home.  Her husband is living 

in an Adult Congregate Living Facility (Respondent’s Exhibit 3).  His income totals 

$3,010.27 monthly and was not disputed by either party (Respondent’s Exhibit 5). 

2. By notice of case action (NOCA) dated April 10, 2018, the petitioner and her AR 

were notified of the following by separately mailed notices: 

(Respondent’s Exhibit 6). 
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3. A separate NOCA also dated April 10, 2018, requested the same information: 

(Petitioner’s Exhibit 30). 

4. By NOCA dated May 3, 2018, they were notified of the following: 

(Respondent’s Exhibit 6). 

5. By NOCA dated May 4, 2018, they were notified of the following: 

(Petitioner’s Exhibit 33). 

6. By NOCA dated May 9, 2018, they were notified that the April 6, 2018 

application/review was denied for April through June 2018 for the following reasons: 

“You do not meet medical need for institutional services;” and, “We did not receive all 

the information requested to determine eligibility” (Petitioner’s Exhibit 27). 

7. On June 28, 2018, the petitioner by way of her AR, applied with the respondent 

for ICP Medicaid (Petitioner’s Exhibit 26). 

8. On July 12, 2018, the petitioner applied with the respondent for ICP Medicaid 

coverage.  The application included the following comment “Requesting Retro-Medicaid 

March, April and May 2018.  A QIT has been opened and is being funded each month” 

(Respondent’s Exhibit 4). 



FINAL ORDER (Cont.) 
18F-07871
PAGE –4 

9. By NOCA dated July 13, 2018, they were informed that the July 12, 2018 

application was approved with a patient responsibility for March 2018 through June 

2018 of $7,425.64 and July 2018 ongoing of $7,400.64 (Petitioner’s Exhibit 29). 

10. The petitioner’s gross monthly income from the Social Security Administration 

(SSA) is $2,153.  $134 is deducted for her Medicare Part-B premium (Petitioner’s 

Exhibit 3). 

11. The petitioner’s gross income from the  

 varies from month to month.  The following gross amounts were 

documented:

October 2017 $5,361.96 
November 2017 $5,400.85 
December 2017 $5,448.22 
January 2018 $5,469.08 
February 2018 $5,584.83 
March 2018  $5,477.30 
April 2018  $5,425.88 (Petitioner’s Exhibit 4). 

12. A Qualified Income Trust (QIT) was established for the petitioner on March 23, 

2018 (Petitioner’s Exhibit 5).  Subsequently, a Wells Fargo account ending in  was 

created to fund the trust.  On March 29, 2018, three online transactions were made 

funding the trust in the amounts of $3,003.13, $844.70 and $610.26 totaling $4,458.09.

On April 26, 2018, $5,100 was deposited into the trust account (Petitioner’s Exhibit 6). 

13. The petitioner had no Medicare or Medicaid coverage for the billing period of 

February 14-28, 2018.  Since Medicare was no longer paying and Medicaid eligibility 

was yet to be determined, the petitioner incurred room and board charges at  

.  At the rate of $279 per day, the bill totaled $4,185.

Medicare coverage for the petitioner ended effective February 11, 2018.  The AR 
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requested that this unreimbursed medical expense be considered in the computation of 

patient responsibility.  Verification of the amount accrued and the lack of third party 

liability was received by the respondent on July 16, 2018 (Petitioner’s Exhibits 28).  The 

petitioner was subsequently moved to   and was 

billed $3,016 for April 2018 (Petitioner’s Exhibit 13). 

14. The respondent’s SSI-Related Medicaid Eligibility Determination budget is as 

follows: 

 $7,663.40 Total Unearned Income 
 - $7,097.18 Misc. Income Disregards (i.e. funding of QIT) 
 $566.12 Countable Unearned Income 

 $0.00 Countable Earned Income 
 + $566.12 Countable Unearned Income 
  $566.12 Total Countable Income 
 $2,250.00 Income Standard 

15. The Maintenance Need Allowance budget is as follows: 

 $2,058.00  MMMIA 
 $3,010.00  Community Spouse Gross Income 
 $0.00  Community Spouse Income Allowance 

16. The respondent’s budgets to determine Patient Responsibility for the eligibility 

period of March through June 2018 and for July 2018 ongoing are as follows: 

March through June 2018 July 2018 Ongoing
 $7,663.40 Total Gross Unearned Income $7,663.40 
 $7,663.40 Total Income $7,633.40 
     $105.00 Personal Needs Allowance    $130.00 
    $133.00 Uncovered Medical Expense    $133.00 
 $7,425.64 Patient Responsibility $7,400.64  
   (Petitioner’s Exhibits 5 and 14). 

17. The Uncovered Medical Expense in the Patient Responsibility budget in the 

amount of $133 is the petitioner’s Part-B premium (Respondent testimony). 
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18. The respondent computed an average of the petitioner’s pension and used that 

result as a constant figure in the determination of Patient Responsibility.  Over the 

eligibility period, the only change was an increase in the Personal Needs Allowance 

effective July 2018 (Respondent testimony and Respondent’s Exhibit 5). 

19. The petitioner asserts that actual income for the months of March and April 

should have been used, as well as the unreimbursed medical expense mentioned 

above, SEE paragraph 13. 

CONCLUSIONS OF LAW 

20. The Department of Children and Families, Office of Appeal Hearings, has 

jurisdiction over the subject matter of this proceeding and the parties, pursuant to 

Section 409.285, Florida Statutes.

21. This order is the final administrative decision of the Department of Children and 

Families under Section 409.285, Florida Statutes.

22. This proceeding is a de novo proceeding pursuant to Fla. Admin. Code R. 65-

2.056.

23. Fla. Admin. Code R. 65A-1.701 defines patient responsibility as, “(t)hat portion of 

an individual’s monthly income which the department determines must be considered as 

available to pay for the individual’s institutional care…”

24. Fla. Admin. Code R. 65A-1.7141, SSI-Related Medicaid Post Eligibility Treatment 

of Income, defines allowable deductions from income to determine patient responsibility 

and states:

After an individual is determined eligible for Hospice, Institutional Care 
Program (ICP), Program of All-Inclusive Care for the Elderly (PACE), 
Individual Budgeting (iBudget), or Statewide Medicaid Managed Care 
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Long-Term Care (SMMC-LTC) Program, the Department determines the 
individual’s patient responsibility. “Patient responsibility” is the amount the 
Agency for Health Care Administration (AHCA) must reduce its payments 
to a medical institution and intermediate care facility or payments for home 
and community based services provided to an individual towards their cost 
of care. Patient responsibility is based on the amount of income remaining 
after the following deductions are applied pursuant to 42 CFR §435.725 
and 42 CFR §435.726. This process is called “post eligibility treatment of 
income.”
(1) For institutional care services and Hospice, the following deductions are 
applied to the individual’s income to determine patient responsibility in the 
following order: 
(a) A Personal Needs Allowance (PNA) of $130. Individuals residing in 
medical institutions and intermediate care facilities shall have $130 of their 
monthly income protected for their personal need allowance. 
…
(e) The community spouse income allowance. The Department applies 
the formula and policies under §1924 of the Social-Security Act, and Rule 
65A-1.716, F.A.C., to compute the community spouse income allowance 
after the institutionalized spouse is determined eligible for institutional 
care benefits. 
(f) The community spouse’s excess shelter and utility expenses. The 
amount by which the sum of the spouse’s expenses for rent or mortgage 
payment (including principal and interest), taxes and insurance and, in 
the case of a homeowner’s association, condominium or cooperative, 
required maintenance charge, for the community spouse’s principal 
residence and utility expense exceeds thirty percent of the amount of the 
Minimum Monthly Maintenance Needs Allowance (MMMNA) is allowed. 
The utility expense is based on the current Food Assistance Program’s 
standard utility allowance as referenced in subsection 65A-1.603(2), 
F.A.C.
….
Uncovered medical expense deduction. 
(i) Uncovered medical expense deduction. The following policy will be 
applied in considering medical deductions for institutionalized individuals 
and individuals receiving HCBS services to calculate the amount allowed 
for the uncovered medical expense deduction: 
1. For institutionalized persons or residents of medical institutions and 
intermediate care facilities, the deduction includes: 
a. Any premium, deductible, or coinsurance charges or payments for 
health insurance coverage. 
b. For other incurred medical expenses, the expense must be for a 
medical or remedial care service and be medically necessary as specified 
in the Florida Medicaid Definitions Policy, incorporated by reference in 
subsection 59G-1.010(2), F.A.C., and be recognized in state law. For 
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medically necessary care, services and items not paid for under the 
Medicaid State Plan, the actual billed amount will be the amount of the 
deduction, not to exceed the maximum payment or fee recognized by 
Medicare, commercial payors, or any other third party payor, for the same 
or similar item, care, or service. 
2. The expense must have been incurred no earlier than the three month 
period preceding the month of application providing eligibility. 
3. The expense must not have been paid for under the Medicaid State 
Plan. 
4. Other health insurance policies, including long term care insurance, 
are considered to be the first payor for medical items, care, or services 
covered by such policies and the remaining items can be used as an 
uncovered medical expense deduction. Therefore, to be deducted from 
the individual’s income, the individual must demonstrate that other 
insurance does not cover such medical items, care, or services. 

25. Fla. Admin. Code R. 65A-1.716 Income and Resource Criteria states: 

(5)(c) Spousal Impoverishment Standards. 
1. State’s Resource Allocation Standard. The amount of the couple’s total 
countable resources which may be allocated to the community spouse is 
equal to the maximum allowed by 42 U.S.C. §1396r-5. 
2. State’s Minimum Monthly Maintenance Income Allowance (MMMIA). 
The minimum monthly income allowance the department recognizes for a 
community spouse is equal to 150 percent of the federal poverty level for 
a family of two. 
3. Excess Shelter Expense Standard. The community spouse’s shelter 
expenses must exceed 30 percent of the MMMIA to be considered 
excess shelter expenses to be included in the maximum income 
allowance: MMIA × 30% = Excess Shelter Expense Standard. This 
standard changes July 1 of each year. 
4. Food Assistance Program Standard Utility Allowance. The amount 
specified in Rule 65A-1.603, F.A.C. 
5. Cap of Community Spouse Income Allowance. The MMMIA plus 
excess shelter allowance cannot exceed the maximum amount allowed 
under 42 U.S.C. §1396r-5. This standard changes January 1 of each 
year.

26.  The Department’s Program Policy Manual (Policy Manual), CFOP 165-22, 

2440.0510, How to Count Income for Eligibility (MSSI, SFP) states: 

This policy is to be used to calculate the gross monthly income amount to 
be used in eligibility budgets for all SSI-Related Medicaid Programs at the 
time of application or eligibility review. This policy is not to be used for 
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determining patient responsibility, except for determining income of the 
community spouse. For policy on how to count the individual's income for 
patient responsibility, see passage 2440.0512.
Both unearned and earned income are treated the same for the SSI-
Related Medicaid Programs.
All income must be converted into a monthly amount for budget purposes.
For applications, budget actual income for months available instead of 
computing an average. If you are prorating income, begin prorating in the 
month it is received in a month for which benefits are requested. For 
example, if an individual is requesting benefits beginning in July, and 
receives an annual payment every October, no income from the October 
payment would be counted in the budget until October. Then, schedule a 
partial for September to start counting the prorated income effective 
October.
The method used to determine a monthly amount depends on how often 
the income is received and the specific program.
Follow these steps to determine how to count income for eligibility:
Note: Refer to Chapter 2600 for allowable income disregards and 
deductions.  
Step 1: Determine how often the income/payments are received.
If monthly or more often than monthly (weekly, biweekly, semimonthly), go 
on to Step 2.
If less often than monthly (quarterly, annually, etc.), go to Step 4.  
Step 2: Determine if the income/payment fluctuates (i.e., does it vary?)
If the amount does vary, go on to Step 3 to determine an average amount.
If the amount does not vary, use the actual amount and skip to Step 4.
Step 3: For amounts that vary and are received monthly or more often 
than monthly (weekly, biweekly, semimonthly), compute average amount 
as follows:
1. Add the gross income amounts for the most recent consecutive four 
weeks to get a total.   
(If this period is not available or is not representative of anticipated 
income, you may use more or less than four weeks.)
2. If income is received weekly, add four pay periods and divide by four to 
get the weekly average.
3. If income is received biweekly, add two pay periods and divide by two to 
get the biweekly average.
4. If income is received semimonthly, add two pay periods and divide by 
two to get the semimonthly average.
5. If income is received monthly, use the most recent month if 
representative.
The above amount is called the averaged amount and must be converted 
to a monthly amount.   
Variations of less than $5.00 do not need to be re-averaged until the next 
complete review or a change is reported.
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Note: When an individual's income has just started or terminated in the 
current month, a full month's income is not budgeted; use only the amount 
actually received in the month or anticipated to be received.
Go to Step 4 to determine the monthly amount.
Step 4: Establish a monthly figure (see (1) and (2) below), to be used for 
budgeting. Use the actual amount determined in Step 2, averaged amount 
determined in Step 3, or the actual
quarterly, semiannual or annual income.
1. For MEDS-AD, Institutional MEDS, OSS, Medically Needy, QMB, 
SLMB, WD, Protected
Medicaid and HCDA:
a. for weekly: multiply by four
b. for biweekly or semimonthly: multiply by two.
c. for monthly: use monthly amount
d. for income received quarterly, semiannually, or annually: divide by the 
number of months in the period it is intended to cover (quarterly, by three; 
semiannually by six).
Note: If converting income that is received quarterly, semiannually, or 
annually causes
ineligibility, do not prorate; count income in the month it is actually 
received.
Note: For Institutional MEDS this step applies only to counting income for 
eligibility. Patient responsibility is computed using the same rules as ICP, 
Hospice, and HCBS.  
2. For ICP, Hospice and HCBS: use the actual number of payments made 
in the month to convert to a monthly amount and determine individual's 
eligibility:  
a. for weekly: use five weeks in months that have five payments and four 
weeks in months that have four payments.
b. for biweekly: use two payments in months only two payments will be 
received; three payments in months where three payments will be 
received.
c. for income received quarterly, semiannually, or annually, count income 
in the anticipated month of receipt.

27.  The above-cited authority establishes the rules for budgeting income for SSI-

Related Medicaid.  Although no rule can be found to support this, it is the Department’s 

business practice to use actual income in a past month. 

28. The Policy Manual, Appendix A-9, effective October 1, 2017, sets forth the 

Personal Needs Allowance at $105 and MMMIA at $2,003.  Appendix A-9, effective July 
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1, 2018, sets forth the Personal Needs Allowance at $130 and MMMIA at $2,030.

Appendix A-1, effective October 1, 2017, lists the standard utility allowance at $347. 

29. The Department’s transmittal P-13-02-0002, Nursing Home Bills as Deductible 

Expenses in Patient Responsibility Calculation states in pertinent part: 

The nursing home bill must satisfly [sic] the following criteria: 
•   Was incurred no earlier than the three months preceding the month 
of application, 
•   Is unpaid and will not be paid by Medicaid or another liable third 
party,
•   If paid, was not paid by Medicaid or another liable third party, 
•   Was not incurred during a transfer of assets penalty period. 

The bill must be deducted in it’s entirety after allowing for the individidual’s 
personal personal [sic] need allowance and the maintenance needs of the 
spouse, family or dependent, if applicable. 
Procedure:

•   Use existing policies for calculating UMED. 
•   Include nursing home bills that meet the criteria referenced in the 
memo.
•   Ensure that the complete bill is utilized in the projection of expenses, 
even if all charges cannot be accounted for in one 6 month projection. 
•   Continue the projections until all charges are accounted for. 
•   Ensure a notice is mailed to the appropriate entities. 

30. The above cited authorities set forth the rules and budgeting methodology for 

determining how much the institutional spouse pays the nursing facility and the spousal 

allowance. 

31. The evidence and testimony establish that the respondent included an average 

of the petitioner’s unearned income and $133 as an unreimbursed/uncovered medical 

expense.  The actual Part-B premium is verified in the Respondent’s evidence as $134. 

32. The evidence establishes that the respondent did not include the February 2018 

medical bill for $4,185.00 from  in the initial 

Patient Responsibility calculations. 
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33. Based on the above-cited authorities, the undersigned concludes that the 

exclusion of the billed amount from  in the 

determination of the Patient Responsibility to be correct as it does not meet one of the 

two-pronged standard.  The FEBRUARY bill was NOT incurred within three months 

prior to the first month eligibility was established (June 2018: Bill incurred February 

2018), but it is expected to recur as the petitioner now resides elsewhere. 

34. The Policy Manual at 2440.0512 How to Count Income for Patient Responsibility 

(MSSI) states in pertinent part: “Remember: For applications, budget actual income for 

months available instead of computing an average.” [Emphasis added] 

35. Based on the above cited authorities, the undersigned concludes that the 

respondent’s use of an income average for the months of March and April 2018 is 

incorrect.

36. The budgets as corrected by the undersigned using the actual income from the 

petitioner’s pension and the documented amount of the Part-B premium are as follows: 

           March 2018       April 2018
 $5,477.30 + $2,153.00 =    $5,425.88 + $2,153.00 = 
 $7,630.30 Total Gross Unearned Income $7,578.88 
 $7,630.30 Total Income $7,578.88 
 -  $105.00 Personal Needs Allowance -  $105.00 
 -  $134.00 Uncovered Medical Expenses -  $134.00 
 $7,391.30 Patient Responsibility $ 7,339.88 

37. The undersigned concludes that the petitioner has met its burden of proof.  The 

respondent’s determination of patient responsibility for March and April 2018 was 

incorrect.
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DECISION

Based upon the foregoing Findings of Fact and Conclusions of Law, the appeal is 

granted.  The respondent is hereby ordered to correct the petitioner’s Patient 

Responsibility for March and April 2018 as stated in the Conclusions of Law. 

NOTICE OF RIGHT TO APPEAL 

This decision is final and binding on the part of the Department. If the petitioner 
disagrees with this decision, the petitioner may seek a judicial review. To begin the 
judicial review, the petitioner must file one copy of a "Notice of Appeal" with the Office of 
Appeal Hearings, Bldg. 5, Rm. 255, 1317 Winewood Blvd., Tallahassee, FL 32399-
0700. The petitioner must also file another copy of the "Notice of Appeal" with the 
appropriate District Court of Appeal. The Notices must be filed within thirty (30) days of 
the date stamped on the first page of the final order. The petitioner must either pay the 
court fees required by law or seek an order of indigency to waive those fees. The 
petitioner is responsible for any financial obligations incurred as the Department has no 
funds to assist in this review.

DONE and ORDERED this ______ day of _________________, 2018,  

in Tallahassee, Florida.  

_____________________________
        Gregory Watson 
       Hearing Officer 

     Building 5, Room 255 
      1317 Winewood Boulevard 

    Tallahassee, FL 32399-0700 
      Office: 850-488-1429 
      Fax: 850-487-0662 

        Email: Appeal.Hearings@myflfamilies.com  

Copies Furnished To: , Petitioner 
         Office of Economic Self Sufficiency 

11 December



Dec 26, 2018
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STATE OF FLORIDA 
DEPARTMENT OF CHILDREN AND FAMILIES 

OFFICE OF APPEAL HEARINGS 

 
 

 
      APPEAL NO. 18F-07894 

        PETITIONER, 
Vs.

        CASE NO.  
FLORIDA DEPARTMENT 
OF CHILDREN AND FAMILIES 
CIRCUIT: 07 VOLUSIA 
UNIT: 88329 

        RESPONDENT. 
_______________________________/

FINAL ORDER 

Pursuant to notice, the undersigned convened an administrative hearing by 

phone in the above-referenced matter on November 7, 2018, at 10:42 a.m.  All parties 

appeared telephonically from different locations.

APPEARANCES 

For the Petitioner:   

For the Respondent:  Stephanie Ross, DCF Economic Self-sufficiency 
Specialist II 

STATEMENT OF ISSUE 

At issue is whether Petitioner’s household is eligible for Medically Needy (MN) 

benefits for March 2018.  The burden of proof was assigned to Petitioner by a 

preponderance of evidence.

Dec 14, 2018
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PRELIMINARY STATEMENT 

By a Notice of Case Action dated July 16, 2018, Respondent notified Petitioner 

that her July 2, 2018 application for Medically Needy (MN) was approved effective April 

2018.  On September 28, 2018, Petitioner filed an appeal requesting eligibility for March 

2018.

 

, appeared as a witness for Petitioner.

During the hearing, Petitioner submitted two exhibits which were accepted and 

marked as Petitioner’s Exhibits 1 & 2.   Respondent submitted five (5) exhibits which 

were accepted into evidence and marked as Respondent’s Exhibits 1 through 5.   

 The record was left open through end of business for Respondent to submit 

additional evidence.  Respondent’s submitted additional information which was marked 

as Respondent’s Exhibits 6 & 7.  Upon reviewing the document, the undersigned 

determined additional information was necessary to develop the record.  On November 

20, 2018, the undersigned issued an Order requesting Respondent provide additional 

information by December 3, 2018 for consideration.  The document was timely received 

and marked as Respondent’s Exhibit 8.  The record was closed on December 3, 2018.

FINDINGS OF FACT

Based on the oral and documentary evidence presented at the final hearing and 

on the entire record of this proceeding, the following Findings of Fact are made: 

1. On July 2, 2018, Respondent received a manual application from Petitioner 

requesting SSI-Related Medicaid benefits.  Petitioner’s household includes herself and 
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her husband.  On that application, Petitioner indicated that she would like retroactive 

Medicaid eligibility for March 2018 through May 2018, see Respondent’s Exhibit 3.

2. The application was processed and eligibility was determined.  On July 16, 2018, 

Respondent sent a NOCA to Petitioner indicating that her MN application dated July 2, 

2018 was approved and that her household was enrolled with an estimated $3,002 

share of cost (SOC) effective April 2018 forward, see Respondent’s Exhibit 1.  No 

eligibility was determined for March 2018. Petitioner is not challenging the SOC 

amount.

3. Respondent explained that the application was date stamped and indexed to 

have been received on July 2, 2018, resulting in March 2018 falling outside of the three 

months of retroactive period.

4. Case Running Record Comments (CLRC) notes entered on October 1, 2018 

indicate during the supervisory review, the couple alleged that the application on June 

18, 2018 and, according to the post office, it should have been delivered by June 20, 

2018.  Petitioner provided a bank statement from a financial institution indicating that a 

$1.84 transaction was performed at the  office branch on June 18, 

2018.  The undersigned could not find that Respondent received Petitioner’s application 

prior to July 02, 2018.

5. Petitioner’s witness testified that the household has over $2,500 in unpaid 

medical expenses for March 2018 that need to be paid and would greatly benefit from 

the March 2018 eligibility for the MN Program.

6. Respondent explained that Petitioner’s July 2, 2018 application was approved 

and included three retroactive months, going back to April 2018.  She argued that the 
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verification of a transaction completed at the post office does not prove what item was 

mailed and where it was mailed to.  She explained that since Petitioner’s application 

was received in July 2018, the request for eligibility for March 2018 could not be 

processed due to the month being outside of the retro months covered by the July 2, 

2018 application.   

7. The couple argued it should not take two weeks for a local mail to be delivered.  

They explained that the Department should consider scanning post-marked envelops to 

prevent such discrepancies.  They believe the application should have been received in 

the Respondent’s office sometime is June 2018.  They are seeking MN eligibility for 

March 2018.

CONCLUSIONS OF LAW 

8. The Department of Children and Families, Office of Appeal Hearings has 

jurisdiction over the subject matter of this proceeding and the parties, pursuant to 

Section 409.285, Florida Statutes.  This order is the final administrative decision of the 

Department of Children and Families under Section 409.285, Florida Statutes.

9. This proceeding is a de novo proceeding pursuant to Florida Administrative Code 

R. 65-2.056. 

10. Petitioner is seeking MN eligibility for March 2018 based on an application he 

alleges should have been received by Respondent in June 2018.   

11. Fla. Admin. Code R. 65A-1.702 states in part: 

(9) Retroactive Medicaid. Retroactive Medicaid is based on an 
approved, denied, or pending application for ongoing Medicaid benefits. 

(a) Retroactive Medicaid eligibility is effective no later than the 
third month prior to the month of application for ongoing Medicaid if 
the individual would have been eligible for Medicaid at the time of 
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application for Medicaid covered services. A request for retroactive 
Medicaid can be made for a deceased individual by a designated 
representative or caretaker relative filing an application for Medicaid 
assistance.  (emphasis added). 

12. The Policy Manual at passage number 0640.0509 addresses Retroactive 

Medicaid (MSSI) and states in part: 

Medicaid is available for any one or more of the three calendar months 
preceding the application month, provided:

1. at least one member of the SFU has received Medicaid 
reimbursable services during the retroactive period, and

2. the individual meets all factors of eligibility during the month(s) 
he requests retroactive Medicaid.  

The applicant may request retroactive Medicaid at any time, as long as the 
coverage period is for any one of three months prior to any Medicaid or 
SSI application. 

13. The above cites dictate Respondent to issue up to three months of retroactive 

Medicaid from the month of application.  In this instant case, three months prior to the 

July 2, 2018 application starts in April 2018.  Petitioner’s MN was approved effective 

April 2018, as the furthest of the retroactive months covered by the July 2, 2018 

application.  The undersigned could not find that that Respondent received the 

application prior to July 02, 2018.  Therefore, a more favorable outcome was not found.   

14. In careful review of the cited authorities and evidence, the undersigned 

concludes Petitioner did not meet the burden of proof in establishing that Respondent 

received the application prior to July 02, 2018.

DECISION

Based upon the foregoing Findings of Fact and Conclusions of Law, the appeal is 

DENIED.  Respondent’s action is affirmed.
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NOTICE OF RIGHT TO APPEAL 

This decision is final and binding on the part of the Department. If the petitioner 
disagrees with this decision, the petitioner may seek a judicial review. To begin the 
judicial review, the petitioner must file one copy of a "Notice of Appeal" with the Office of 
Appeal Hearings, Bldg. 5, Rm. 255, 1317 Winewood Blvd., Tallahassee, FL 32399-
0700. The petitioner must also file another copy of the "Notice of Appeal" with the 
appropriate District Court of Appeal. The Notices must be filed within thirty (30) days of 
the date stamped on the first page of the final order. The petitioner must either pay the 
court fees required by law or seek an order of indigency to waive those fees. The 
petitioner is responsible for any financial obligations incurred as the Department has no 
funds to assist in this review.

DONE and ORDERED this ______ day of _________________, 2018,  

in Tallahassee, Florida.  

_____________________________
      Roosevelt Reveil 

       Hearing Officer 
     Building 5, Room 255 

      1317 Winewood Boulevard 
    Tallahassee, FL 32399-0700 

      Office: 850-488-1429 
      Fax: 850-487-0662 

        Email: Appeal.Hearings@myflfamilies.com  

Copies Furnished To: , Petitioner 
         Office of Economic Self Sufficiency 

14 December
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STATE OF FLORIDA 
DEPARTMENT OF CHILDREN AND FAMILIES 

OFFICE OF APPEAL HEARINGS 

 
 

 
      APPEAL NO. 18F-08278 

        PETITIONER, 
Vs.

        CASE NO.  
FLORIDA DEPARTMENT 
OF CHILDREN AND FAMILIES 
CIRCUIT: 17 Broward 
UNIT: 88778 

        RESPONDENT. 
_______________________________/

FINAL ORDER 

Pursuant to notice, the undersigned convened an administrative hearing 

telephonically in the above-referenced matter on November 13, 2018 at approximately 

10:56 a.m. CST. 

APPEARANCES 

 For the Petitioner: eri, authorized representative and business office 

coordinator at

 For the Respondent:  Verma Jordan, economic self-sufficiency specialist II 

STATEMENT OF ISSUE 

 Petitioner is appealing the Department’s action of July 16, 2018 denying the 

petitioner’s application for Institutional Care Program (ICP) Medicaid for being over 

income due to the lack of an approved and funded Qualified Income Trust.  The 

petitioner carries the burden of proof by the preponderance of evidence. 

Nov 30, 2018
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PRELIMINARY STATEMENT 

 The respondent submitted a packet of information that was admitted into 

evidence and marked as Respondent’s Exhibits “1” through “21”. 

  administrator, , Medicaid specialist with  

Center) along with , petitioner’s 

daughter , petitioner’s sister, appeared as witnesses for the 

petitioner.

 ), economic self-sufficiency specialist I, appeared as a 

witness for the respondent. 

 The petitioner’s hearing request was within the 90-day limit of the denial dated 

July 16, 2018.  The issue has been an ongoing issue since a denial in November 2017.

Although the undersigned has no jurisdiction over the issue prior to the July denial, the 

concern will be discussed in this order from its origins in November 2017. 

FINDINGS OF FACT

1. In February 2012, an irrevocable income trust was established for the petitioner 

through Wells Fargo, creating the account ending with   In March 2012, this 

income trust was submitted to District Legal Counsel to see if it met the requirements to 

be considered a Qualified Income Trust (QIT), as part of the eligibility determination 

when the petitioner was first placed in the Center.  On April 5, 2012, District Legal 

concurred that the trust met QIT requirements (Respondent’s Exhibit 2).  Subsequently, 

ICP coverage was approved for the petitioner. 

2. On November 20, 2017 by notice of case action (NOCA), the petitioner was 

informed that her Medicaid ICP coverage would end November 30, 2017 because “You 
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failed to complete or follow through with you Medicaid renewal” (Respondent’s Exhibit 

12).

3. On November 22, 2017, the petitioner, by way of her authorized representative 

(AR) applied for ICP.  This application was submitted after the AR failed to complete a 

timely recertification.  The petitioner is a single incapacitated woman residing at the 

Center (Respondent’s Exhibit 3). 

4. By NOCA dated November 29, 2017, the petitioner was requested to provide the 

following information, an “October 2017 statement for Wells Fargo checking ending in 

 (Respondent’s Exhibit 5). 

5. On December 13, 2017, the respondent received a letter dated December 07, 

2017 from a Wells Fargo Service Manager stating, “The account ending 2 was 

closed on 07/5/2017 …” (Respondent’s Exhibit 6). 

6. By NOCA dated December 18, 2017, the petitioner was informed of a request for 

the following: 

(Respondent’s Exhibit 12). 

7. By NOCA dated December 22, 2017, the petitioner was notified that the 

November 22, 2017 ICP application was denied.  The reason given for the denial was 

“Your household’s income is too high to qualify for this program” (Respondent’s Exhibit 

7).
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8. By NOCA dated December 22, 2017, the petitioner was informed of the following: 

(Respondent’s Exhibit 12). 

9. On May 23, 2018, the AR emailed the respondent,  

(Respondent’s Exhibit 8) 

10. On May 23, 2018, TW responded, 

(Respondent’s Exhibit 8). 

11. On June 13, 2018, the AR submitted a paper application for ICP coverage 

(Respondent’s Exhibit 9). 
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12. By NOCA dated June 18, 2018, the petitioner was requested to submit the 

following information: 

(Respondent’s Exhibit 16). 

13. On July 13, 2018, the June 13, 2018 application was denied.  The explanation for 

the denial in the Running Record Comments input the same day states that the 

respondent, “did not receive verification of new income trust account, prior known 

income trust account was closed 07/05/2017 last year.  Denying this application as over 

income since not following income trust requirements” (Respondent’s Exhibit 11). 

14. By NOCA dated July 16, 2018, the petitioner was informed of the denial of the 

June 15, 2018 application for the reason, “Your household’s income is too high to 

qualify for this program” (Respondent’s Exhibit 12). 

15. On July 17, 2018, the petitioner through her AR applied for ICP coverage and 

Medicare Savings Program (MSP) coverage (Respondent’s Exhibit 14). 

16. By email dated July 23, 2018, the AR submitted a statement register from the 

Center along with the following explanation: 

(Respondent’s Exhibit 9). 
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17. By NOCA dated July 30, 2018, the respondent made a second request for 

required documentation as follows: 

(Respondent’s Exhibit 16). 

18. On August 7, 2018 and August 8, 2018, the AR and TW emailed the following 

discussion about the information sought by the respondent: 

AR, August 7, 2018: 

TW, August 7, 2018: 

AR, August 8, 2018: 

TW, August 8, 2018: 

AR, August 8, 2018: 

(Respondent’s Exhibit 17). 
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19. By NOCA dated August 16, 2018, the petitioner was informed of the denial of the 

July 17, 2018 application for the reason, “Your household’s income is too high to qualify 

for this program” (Respondent’s Exhibit 17). 

20. In response to an inquiry from the AR about the denial made by email October 3, 

2018, TW responded by email the same day with the following explanation: 

21. The petitioner passed away on August 11, 2018.  Upon her death, the families’ 

efforts to open a new QIT ceased (Petitioner’s Testimony). 

22. The petitioner believes there was a breakdown of communication causing them 

to repeatedly submit the same documents verifying the petitioner’s accounts.  The 

petitioner explained that they did not understand that being over income was caused by 

the lack of a QIT.  The petitioner believed that their own in-house account was sufficient 

for managing the petitioner’s income and the payments to the Center.  The petitioner 

believes that had the respondent ever explicitly stated that reestablishment of an 

approved QIT was needed, follow through by the family would have been immediate.  

The petitioner asserts that the information in the NOCA dated December 22, 2017 did 

not adequately explain that a new QIT was necessary, rather just that another trust 

account was needed for the paying of the petitioner’s bill. 
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23. The respondent asserts that during the period there was no QIT, the petitioner 

was over income and ineligible for ICP coverage.  The Center and the family 

understood the need for the QIT when one was established for the petitioner’s initial 

eligibility determination and that requirement had not changed. 

CONCLUSIONS OF LAW 

24. The Department of Children and Families, Office of Appeal Hearings, has 

jurisdiction over the subject matter of this proceeding and the parties, pursuant to 

Section 409.285, Florida Statutes.

25. This order is the final administrative decision of the Department of Children and 

Families under Section 409.285, Florida Statutes.

26. This proceeding is a de novo proceeding pursuant to Fla. Admin. Code R. 65-

2.056.

27. Federal Regulations at 20 CFR § 416.1121 Types of unearned income states: 

Some types of unearned income are— 
(a) Annuities, pensions, and other periodic payments. This unearned 
income is usually related to prior work or service. It includes, for example, 
private pensions, social security benefits, disability benefits, veterans 
benefits, worker’s compensation, railroad retirement annuities and 
unemployment insurance benefits. 

28. The above authority explains that unearned income includes private pensions 

and Social Security income.  Therefore, the undersigned concludes that the respondent 

was correct to include the petitioner’s retirement payments and Social Security income 

as income in its determination of eligibility for the ICP Medicaid program.
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29. The Fla. Admin. Code at R. 65A-1.713 sets forth the SSI-Related Medicaid 

income eligibility criteria and states: 

(1) Income limits. An individual's income must be within limits established 
by federal or state law and the Medicaid State Plan. The income limits are 
as follows: 
(d) For ICP, gross income cannot exceed 300 percent of the SSI federal 
benefit rate after consideration of allowable deductions set forth in Rule 
65A-1.713(2), F.A.C. Individuals with income over this limit may qualify for 
institutional care services by establishing an income trust which meets 
criteria set forth in Rule 65A-1.702(15), F.A.C... 
(2) Included and Excluded Income. For all SSI-related coverage groups 
the department follows the SSI policy specified in 20 C.F.R. §416.1100 
(2007) (incorporated by reference) et seq., including exclusionary policies 
regarding Veterans Administration benefits such as VA Aid and 
Attendance, unreimbursed Medical Expenses, and reduced VA Improved 
pensions, to determine what counts as income and what is excluded as 
income with the following exceptions: 
(d) Income placed into a qualified income trust is not considered when 
determining if an individual meets the income standard for ICP, 
institutional Hospice program or HCBS. 
(3) When Income Is Considered Available for Budgeting. The department 
counts income when it is received, when it is credited to the individual's 
account, or when it is set aside for their use, whichever is earlier... 
(4) Income Budgeting Methodologies. To determine eligibility SSI 
budgeting methodologies are applied except where expressly prohibited 
by 42 U.S.C. § 1396 (2000 Ed., Sup. IV) (incorporated by reference), or 
another less restrictive option is elected by the state under 42 U.S.C. § 
1396a(r)(2)...
(b) For institutional care, hospice, and HCBS waiver programs the 
department applies the following methodology in determining eligibility: 
1. To determine if the individual meets the income eligibility standard 
the client's total gross income, excluding income placed in qualified 
income trusts, is counted in the month received. The total gross 
income must be less than the institutional care income standard for 
the individual to be eligible for that month (emphasis added). 

30. The Department’s Program Policy Manual, CFOP 165-22, (Policy Manual) 

passage 1840.0110 Income Trusts (MSSI), states:

………..
To qualify, an individual's gross income cannot exceed 300 percent of the 
SSI federal benefit rate (refer to Appendix A-9 for the current income 
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standard). If an individual has income above the ICP income limit, they 
may become eligible for institutional care or HCBS if they set up and fund 
a qualified income trust….. 
The individual (or their legally authorized representative) must deposit 
sufficient income into the income trust account in the month in which the 
income is received to reduce their countable income (the income outside 
the trust) to within the program income standard. The individual must 
make the deposit each month that eligibility is requested. This may 
require the individual to begin funding an executed income trust account 
prior to its official approval by the Circuit Legal Counsel (emphasis added). 

31. The Policy Manual, Appendix A-9, includes the Eligibility Standards for SSI-

Related Programs, effective April 2017.  The chart lists the income limit for an individual 

under the ICP Medicaid program as $2,205 at the time of the Department’s action.

32. The Department’s Program Policy Manual, CFOP 165-22, at Appendix A-22.1, 

Guidelines For Reviewing Income Trusts, states in part: 

Step 2:  If the monthly amount of income designated to go into the trust is 
subtracted from (excluded) the individual’s gross income, is the 
individual’s remaining income (outside the trust) below the institutional 
care income limit? (The eligibility specialist must verify how much income 
is designated to go into the trust account each month.) 
Cite: 42 CFR 435.236 and 435.1005; and subsection 409.904 (3), Florida 
Statutes.
Background: The trust language does not have to indicate a specific 
amount of income will go into the trust account monthly; however, 
documentation must confirm that adequate funds are placed into the 
account each month to reduce the individual’s available income outside 
the account to within the Institutional Care Program limits. 
Policy: Income cannot be excluded until it is placed into the trust. The 
individual is not eligible on the factor of income until his countable income 
(income outside the trust) is below the institutional care income limit. 
Trusts cannot be funded retroactively.

33. The above authorities explain that to be eligible for the ICP Medicaid program, an 

individual may not have gross income that exceeds 300% of the federal benefit rate 

after allowable deductions.  Individuals whose income exceeds the income limit may 

qualify for ICP Medicaid by funding a QIT account that meets specific criteria.  For the 
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ICP program, the Department determines if an individual’s income qualifies him or her 

for the program by including his or her total gross income, excluding income placed in 

the QIT account, for the month in which the income is received.  The total gross income 

must be less than the ICP income standard for the individual to be eligible for each 

month.  If an individual’s gross income exceeds the ICP income standard, the individual 

or the legal authorized representative must deposit sufficient income into the trust 

account in the month received to reduce the countable income to within the program 

income standard.  The deposit must be made for each month ICP coverage is 

requested.  The income limit for an individual under the ICP program was $,2205 at the 

time of the Department’s action.  The findings show that the petitioner’s QIT was closed 

July 5, 2017, that no other QIT was established.  No QIT has existed or been funded for 

the petitioner since July 2017. 

34. According to the above controlling authorities, monthly income outside of the QIT 

is countable income and is compared to the limit of $2,205.  The petitioner’s income 

outside of the QIT exceeded the ICP income limit from August 2017 through August 

2018.  In this case, the petitioner’s gross monthly income totaled $2,885.51.  The 

applicable income limit for the ICP Program was $2,205.  The findings show that the 

petitioner’s income was deposited into an account managed by the Center and the 

income used to pay the Center.  Based on the controlling authorities, the undersigned 

concludes that the petitioner did not meet the burden to show that the Department 

incorrectly denied the petitioner’s application for ICP Medicaid for the months of 

November 2017 and afterwards. 
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35. The undersigned concludes that the argument of insufficient communication 

causing fault to be found with the respondent not compelling.  The findings show that 

the petitioner was informed that the reason she was now over-income was because a 

QIT was not established and being funded.  The petitioner was aware that originally to 

be eligible a QIT had to be established and when the QIT account was closed no action 

was taken in a timely manner to reestablish or reopen a QIT.  The simple fact is that 

from August 2017 until the death of the petitioner, none of her income was used to fund 

a QIT; therefore, she was over income for ICP coverage. 

36. The undersigned concludes the Department’s action to deny ICP eligibility for 

November 2017 and afterwards was correct, as the petitioner’s income exceeded the 

income limit.

DECISION

Based upon the foregoing Findings of Fact and Conclusions of Law, the appeal is 

denied.

NOTICE OF RIGHT TO APPEAL 

This decision is final and binding on the part of the Department. If the petitioner 
disagrees with this decision, the petitioner may seek a judicial review. To begin the 
judicial review, the petitioner must file one copy of a "Notice of Appeal" with the Office of 
Appeal Hearings, Bldg. 5, Rm. 255, 1317 Winewood Blvd., Tallahassee, FL 32399-
0700. The petitioner must also file another copy of the "Notice of Appeal" with the 
appropriate District Court of Appeal. The Notices must be filed within thirty (30) days of 
the date stamped on the first page of the final order. The petitioner must either pay the 
court fees required by law or seek an order of indigency to waive those fees. The 
petitioner is responsible for any financial obligations incurred as the Department has no 
funds to assist in this review.
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DONE and ORDERED this ______ day of _________________, 2018,  

in Tallahassee, Florida.  

_____________________________
        Gregory Watson 
       Hearing Officer 
     Building 5, Room 255 
      1317 Winewood Boulevard 
    Tallahassee, FL 32399-0700 

      Office: 850-488-1429 
      Fax: 850-487-0662 

        Email: Appeal.Hearings@myflfamilies.com  

Copies Furnished To: , Petitioner 
         Office of Economic Self Sufficiency 

30 November



STATE OF FLORIDA 
DEPARTMENT OF CHILDREN AND FAMILIES 

OFFICE OF APPEAL HEARINGS 

 
 

 
      APPEAL NO. 18N-00090 

        PETITIONER, 
Vs.

 

 

         RESPONDENT. 
_______________________________/

FINAL ORDER 

Pursuant to notice, the undersigned convened an administrative hearing in the 

above-referenced matter on October 11, 2018, at 9:59 a.m., at  

.   

APPEARANCES 

 For the Petitioner:   

 For the Respondent: , Nursing Home Administrator (NHA)

STATEMENT OF ISSUE 

 Federal regulations limit the reasons for which a Medicaid or Medicare certified 

nursing home may discharge a patient.  At issue is whether or not the nursing home’s 

action to transfer and discharge the petitioner is an appropriate action based on the 

federal regulations at 42 C. F. R. § 483.15.  The nursing home is seeking to transfer and 

discharge the petitioner because her needs cannot be met in this facility.  The burden of 

proof is clear and convincing evidence and is assigned to the facility.

Nov 06, 2018
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PRELIMINARY STATEMENT 

 By Nursing Home Transfer and Discharge Notice dated July 27, 2018, the 

respondent informed the petitioner that she was to be discharged from the facility.

There was no effective date listed on the Discharge Notice but the notice informed that 

the discharge must be at least 30 days from the date the notice was given.  On July 27, 

2018, the petitioner timely requested an appeal to challenge the respondent’s action.

  Social Service Director, 

and  Assistance Director of Nursing, appeared as witnesses for the 

respondent.   

, friend, appeared as a witness for the petitioner.

 The petitioner did not present any exhibits.  The respondent presented three 

exhibits which were accepted into evidence and marked as Respondent’s Exhibits 1 

through 3.  The evidence contains Progress Notes for the petitioner, Staff Development 

attendance record and Smoking Guidelines.  A letter from the Agency for Health Care 

Administration (AHCA) informed that an unannounced visit to the nursing facility was 

completed and there were no violations. This letter was entered into evidence as 

Hearing Officer’s Exhibit 1.   

FINDINGS OF FACT 

 Based on the oral and documentary evidence presented at the final hearing and 

on the entire record of this proceeding, the following findings of fact are made: 

1. The petitioner has been residing at the respondent’s facility since September 4, 

2014.  The petitioner is very alert and makes her own healthcare decisions.

2. On April 19, 2018, the facility started enforcing its smoking policies.  
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3. On April 19, 2018, the respondent met with its smoking residents and discussed 

the smoking policy.  During the meeting residents were informed of the designated 

smoking area and smoking times.  The petitioner was present at the meeting and 

signed the Smoking Guidelines, agreeing to abide by the facility’s smoking policy 

(Respondent’s Exhibit 2, page 10).
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4. As part of the smoking guidelines, all smoking materials must be stored at the 

nurse’s station.  Residents are prohibited from possessing smoking materials in their 

rooms or on their person. Residents are only allowed to smoke during designated times 

and in designated areas.  A staff member must be present during smoking periods.

5. On June 20, 2018, the petitioner was found in noncompliance of the facility’s 

smoking policy.  Petitioner was smoking at a nonsmoking time.

6. On June 27, 2018, the respondent held a second Smoking Guideline meeting.

The smoking times were discussed and revised smoking times were agreed upon.  The 

revised smoking times were 6:00 a.m.,10:00 a.m., 2:30 p.m., 4:00 p.m., and 7:30 p.m. 

The petitioner refused to sign the revised smoking guidelines (Respondent’s Exhibit 2, 

page 11 and 13).

7. On July 2, 2018, the petitioner was found outside on the patio smoking without 

being supervised.  The nurse in charge asked her to come in the building but she 

refused.  Her family was called and notified of the incident.  The petitioner was educated 

on the facility’s smoking policy (Respondent’s Exhibit 3, page 55).

8. On July 3, 2018, the petitioner’s cigarettes and lighter were found on a table in 

the designated smoking area.  She was observed going to the smoking area during a 

nonsmoking time.  She was again educated on the facility’s smoking policy and 

reminded of the incident from the prior evening (Respondent’s Exhibit 3, page 54).

9. On July 6, 2018, the respondent spoke with the petitioner regarding wearing an 

apron as she was an unsafe smoker.  She refused to wear an apron.  The smoking 

policy was again reviewed with the petitioner (Respondent’s Exhibit 3, page 51).
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10. On July 24, 2018, the petitioner went out to smoke around 9:00 a.m., at a 

nonsmoking time (Respondent’s Exhibit 3, page 39).

11 On July 27, 2018, a Nursing Home Transfer and Discharge notice was issued to 

the petitioner.  The reason cited on the discharge notice was “Your needs cannot be 

met in this facility.”  The notice was signed by , the administrator and the 

petitioner (Respondent’s Exhibit 1).

12 On August 6, 2018, the petitioner was found smoking at 2:20 a.m., during a 

nonsmoking time (Respondent’s Exhibit 3, page 34)

13. On August 26, 2018, at 6:30 a.m., after the designated smoking time, the 

petitioner refused to return from smoking (Respondent’s Exhibit 3, page 29).

14. On September 5, 2018, the petitioner was found napping with a lit cigarette in her 

hand during a nonsmoking time (Respondent’s Exhibit 3, page 23).

15. On September 13, 2018, at 3:29 p.m., the petitioner was found smoking in front 

of the facility, a nonsmoking area, while waiting for her ride (Respondent’s Exhibit 3, 

page 12)

16. The respondent believes that the petitioners’ needs will be better met at a facility 

that has a more flexible smoking policy; one where she can smoke at any time.  The 

respondent asserted that it has found a facility where the residents can smoke anytime.

The respondent maintains that the petitioner continues to violate smoking protocols 

even after the discharge notice was issued to her.    

17. The petitioner did not dispute the smoking related charges brought forward by 

the respondent.  She acknowledged being aware of the smoking policy.  She stated that 

she had lost her cigarettes after putting them in the lock box and was fearful to lose 
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them again.  She feels that the time designated for smoking is not reasonable.  She 

feels that the facility should have more flexible smoking times.  The petitioner feels that 

the smoking times are the only enjoyable times.  She likes to sit outside in the courtyard 

and look at the constellations.  She asserts that she likes living at this facility and would 

do anything to stay at the facility.   

CONCLUSIONS OF LAW 

18. The Department of Children and Families, Office of Appeal Hearings, has 

jurisdiction over the subject matter of this proceeding and the parties, pursuant to 

Section 400.0255(15), Florida Statutes.

19. Federal Regulations at 42 C. F. R. § 483.15, Admission, transfer and discharge 

rights in relevant part states: 

…
(c) Transfer and discharge—(1) Facility requirements—(i) The facility must 
permit each resident to remain in the facility, and not transfer or discharge 
the resident from the facility unless— 
(A) The transfer or discharge is necessary for the resident's welfare and 
the resident's needs cannot be met in the facility.
(2) Documentation. When the facility transfers or discharges a resident 
under any of the circumstances specified in paragraphs (c)(1)(i)(A) 
through (F) of this section, the facility must ensure that the transfer or 
discharge is documented in the resident's medical record and appropriate 
information is communicated to the receiving health care institution or 
provider.
(i) Documentation in the resident's medical record must include: 
(A) The basis for the transfer per paragraph (c)(1)(i) of this section. 
…
(ii) The documentation required by paragraph (c)(2)(i) of this section must 
be made by— 
…
(B) A physician when transfer or discharge is necessary under paragraph 
(c)(1)(i)(C) or (D) of this section. 
…
(3) Notice before transfer. Before a facility transfers or discharges a 
resident, the facility must— 
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(i) Notify the resident and the resident's representative(s) of the transfer or 
discharge and the reasons for the move in writing and in a language and 
manner they understand. The facility must send a copy of the notice to a 
representative of the Office of the State Long-Term Care Ombudsman. 
(ii) Record the reasons for the transfer or discharge in the resident's 
medical record in accordance with paragraph (c)(2) of this section; and 
(iii) Include in the notice the items described in paragraph (c)(5) of this 
section.
(4) Timing of the notice. (i) Except as specified in paragraphs (c)(4)(ii) and 
(8) of this section, the notice of transfer or discharge required under this 
section must be made by the facility at least 30 days before the resident is 
transferred or discharged. 
(ii) Notice must be made as soon as practicable before transfer or 
discharge when— 
(A) The safety of individuals in the facility would be endangered under 
paragraph (c)(1)(i)(C) of this section; 
(B) The health of individuals in the facility would be endangered, under 
paragraph (c)(1)(i)(D) of this section; 
(C) The resident's health improves sufficiently to allow a more immediate 
transfer or discharge, under paragraph (c)(1)(i)(B) of this section; 
(D) An immediate transfer or discharge is required by the resident's urgent 
medical needs, under paragraph (c)(1)(i)(A) of this section; or 
(E) A resident has not resided in the facility for 30 days. 
(5) Contents of the notice. The written notice specified in paragraph (c)(3) 
of this section must include the following: 
(i) The reason for transfer or discharge; 
(ii) The effective date of transfer or discharge; 
(iii) The location to which the resident is transferred or discharged; 
(iv) A statement of the resident's appeal rights, including the name, 
address (mailing and email), and telephone number of the entity which 
receives such requests; and information on how to obtain an appeal form 
and assistance in completing the form and submitting the appeal hearing 
request;
(v) The name, address (mailing and email) and telephone number of the 
Office of the State Long-Term Care Ombudsman; 
(vi) For nursing facility residents with intellectual and developmental 
disabilities or related disabilities, the mailing and email address and 
telephone number of the agency responsible for the protection and 
advocacy of individuals with developmental disabilities established under 
Part C of the Developmental Disabilities Assistance and Bill of Rights Act 
of 2000 (Pub. L. 106-402, codified at 42 U.S.C. 15001 et seq.); and 
(vii) For nursing facility residents with a mental disorder or related 
disabilities, the mailing and email address and telephone number of the 
agency responsible for the protection and advocacy of individuals with a 
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mental disorder established under the Protection and Advocacy for 
Mentally Ill Individuals Act. 

20. On July 27, 2018, the facility issued a discharge notice to the petitioner.  The 

reason for discharging the petitioner is her needs cannot be met in this facility, which is 

a reason permitted for discharge from a facility in accordance with the above federal 

regulations.   

21. Section 400.0255, Florida Statutes, Resident transfer or discharge; requirements 

and procedures; hearings in part states: 

(3) When a discharge or transfer is initiated by the nursing home, the 
nursing home administrator employed by the nursing home that is 
discharging or transferring the resident, or an individual employed by the 
nursing home who is designated by the nursing home administrator to act 
on behalf of the administration, must sign the notice of discharge or 
transfer. Any notice indicating a medical reason for transfer or discharge 
must either be signed by the resident’s attending physician or the medical 
director of the facility, or include an attached written order for the 
discharge or transfer. The notice or the order must be signed by the 
resident’s physician, medical director, treating physician, nurse 
practitioner, or physician assistant. 
…
(7) At least 30 days prior to any proposed transfer or discharge, a facility 
must provide advance notice of the proposed transfer or discharge to the 
resident and, if known, to a family member or the resident’s legal guardian 
or representative, except, in the following circumstances, the facility shall 
give notice as soon as practicable before the transfer or discharge: 
…
(a)The transfer or discharge is necessary for the resident’s welfare and 
the resident’s needs cannot be met in the facility, and the circumstances 
are documented in the resident’s medical records by the resident’s 
physician; or… 
(10) (a) A resident is entitled to a fair hearing to challenge a facility’s 
proposed transfer or discharge. The resident, or the resident’s legal 
representative or designee, may request a hearing at any time within 90 
days after the resident’s receipt of the facility’s notice of the proposed 
discharge or transfer. 
(b) If a resident requests a hearing within 10 days after receiving the 
notice from the facility, the request shall stay the proposed transfer or 
discharge pending a hearing decision. The facility may not take action, 
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and the resident may remain in the facility, until the outcome of the initial 
fair hearing, which must be completed within 90 days after receipt of a 
request for a fair hearing. 

22. In accordance with the above federal regulation and statute, the notice was 

signed by a physician.  The notice also indicated the reason, the location to which the 

petitioner is to be discharged, and the petitioner’s appeal rights along with other 

required assistance information. 

23. The undersigned reviewed the findings and evidence.  The respondent claims 

that the petitioner’s needs cannot be met at this facility and the evidence shows that 

petitioner continues to smoke outside of the facility’s designated smoking times.  Also, 

the petitioner has not demonstrated a willingness to comply with the facility’s smoking 

guidelines.  The findings show that the petitioner smokes whenever she wishes to do so 

even after multiple counseling and education sessions.

24. Based on the evidence presented, the nursing facility has established that the 

petitioner’s needs cannot be met at this facility.   This is one of the six reasons provided 

in federal regulation (42 C.F.R. § 483.15) for which a nursing facility may involuntarily 

discharge a resident.  After careful review of the evidence and testimonies, the 

undersigned concludes that the respondent has met its burden of proof to show the 

petitioner may be discharged for this reason. 

25. Establishing that the reason(s) for a discharge is lawful is just one step in the 

discharge process.  The Facility must also identify an appropriate transfer or discharge 

location and a safe and orderly transfer or discharge from the facility.  The Hearing 

Officer cannot and has not considered either of these issues.  The Hearing Officer only 
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considered whether the discharge was for a lawful reason(s) and that the requirements 

of the controlling authorities have been met. 

26. Any discharge by the facility must comply with all applicable federal regulations, 

statutes, and the Agency for Health Care Administration requirements.  Should the 

petitioner have concerns about the appropriateness of the discharge location or the 

discharge process, she may contact the Agency for Health Care Administration’s health 

care facility complaint line at (888) 419-3456.

DECISION

Based on the foregoing Findings of Fact and Conclusions of Law, the petitioner’s 

appeal is DENIED.  The facility may proceed with its proposed discharge action in 

accordance with all applicable Agency for Health Care Administration requirements. 

NOTICE OF RIGHT TO APPEAL 

The decision of the hearing officer is final. Any aggrieved party may appeal the 
decision to the district court of appeals in the appellate district where the facility is 
located. Review procedures shall be in accordance with the Florida Rules of Appellate 
Procedure. To begin the judicial review, the party must file one copy of a "Notice of 
Appeal" with the Office of Appeal Hearings, Bldg. 5, Rm.255, 1317 Winewood Blvd., 
Tallahassee, FL 32399-0700. The party must also file another copy of the "Notice of 
Appeal" with the appropriate District Court of Appeal. The Notices must be filed within 
thirty (30) days of the date stamped on the first page of the final order. The petitioner 
must either pay the court fees required by law or seek an order of indigency to waive 
those fees. The department has no funds to assist in this review, and any financial 
obligations incurred will be the party's responsibility.
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DONE and ORDERED this ______ day of _________________, 2018,  

in Tallahassee, Florida.  

       _____________________________
    Christiana Gopaul-Narine 

       Hearing Officer 
     Building 5, Room 255 
     1317 Winewood Boulevard 
    Tallahassee, FL 32399-0700 

       Office: 850-488-1429 
       Fax: 850-487-0662 

        Email: Appeal.Hearings@myflfamilies.com  

Copies Furnished To:
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STATE OF FLORIDA 
DEPARTMENT OF CHILDREN AND FAMILIES 

OFFICE OF APPEAL HEARINGS 

 
 

 
      APPEAL NO. 18N-00107 

        PETITIONER, 
Vs.

        RESPONDENT. 
_______________________________/

FINAL ORDER 

Pursuant to notice, a nursing home discharge hearing in the above-referenced 

matter convened before the undersigned on September 25, 2018 at 10:00 a.m., at 

 

APPEARANCES 

For the petitioner:  , pro se 

For the respondent:   

 

STATEMENT OF ISSUE 

 At issue is whether the facility’s intent to discharge the petitioner due to non-

payment of a bill for services based on Federal Regulations found at 42 C.F.R. § 483.15 

is correct.  A Nursing Home Transfer and Discharge Notice was issued on August 7, 

2018.  The facility has the burden of proof to establish by clear and convincing evidence 

that the discharge is appropriate. 

Nov 09, 2018
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PRELIMINARY STATEMENT 

Witnesses for the respondent were , Office Manager, , 

Social Services Director, and  Director of Nursing; and observing 

telephonically for the respondent was  cooperating attorney1.

At the request of the undersigned, the Agency for Health Care Administration 

(AHCA) conducted an on-site inspection of the facility and found no violations. 

The respondent submitted three exhibits, which were accepted into evidence and 

entered as Respondent’s Exhibits “1” through “3”. 

The record was left open until October 5, 2018 for submission of evidence from 

the petitioner.  On October 4, 2018, the petitioner submitted evidence, which was 

accepted into evidence and entered as Petitioner’s Exhibit “1.”  The record closed on 

October 5, 2018. 

FINDINGS OF FACT 

1.   The petitioner (37) entered the facility on April 13, 2018.  The petitioner was 

receiving Community Medicaid Program benefits when he entered the nursing facility.  

The Community Medicaid Program benefits do not cover Long Term Care in the nursing 

facility; therefore, the petitioner became a private pay resident responsible for the total 

amount of the facility’s bill for services rendered. 

2.   The respondent attempted to assist the petitioner in the process of completing an 

Institutional Care Program (ICP) Medicaid application on various dates during the period 

1 Not registered with the State of Florida bar license.
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of May 18, 2018 through September 24, 2018; however, the petitioner refused to fill out 

an application for ICP Medicaid coverage. 

3.   As of the hearing date, no Medicaid application had been submitted for the 

petitioner to the Department of Children and Families (DCF). 

4.   On August 7, 2018, the respondent issued the petitioner a Nursing Home Transfer 

and Discharge Notice which indicated the petitioner would be discharged from the 

facility effective September 7, 2018 due to non-payment of bill for services. 

5.   The respondent provided a transaction report of the facility’s charges for the 

petitioner’s care.  The report shows that as of September 2018, the petitioner has an 

outstanding balance of $37,008.87. 

6.   The petitioner is not disputing owing the money. The petitioner argued he wanted 

more information regarding the ICP Medicaid coverage and how that Program will affect 

him financially.  The petitioner receives spousal support of $1,000.00 per month.

Additionally, the petitioner is concerned regarding changing his Community Medicaid 

Program benefits because it may affect his prescriptions to be filled or services 

rendered to see a doctor. 

7.   The petitioner acknowledged receipt of the non-payment notices and monthly 

statements informing him of the outstanding balance owed to the facility. 

8.   The petitioner remains in the facility pending the hearing decision.  The petitioner’s 

outstanding balance to the facility, as of the date of the hearing, was $37,008.87. 

CONCLUSIONS OF LAW 

9.   The Department of Children and Families, Office of Appeal Hearings, has 

jurisdiction over the subject matter of this proceeding and the parties, pursuant to 
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Section 400.0255(15), Florida Statutes.  In accordance with said authority, this order is 

the final administrative decision of the Department of Children and Families. 

10.   This proceeding is a de novo proceeding pursuant to Fla. Admin. Code R. 65-

2.056.

11.   Federal Regulations appearing at 42 C.F.R. § 483.15 set forth the reasons a 

facility may involuntary discharge a resident as follows: 

(c) Transfer and discharge—(1) Facility requirements—(i) The facility must 
permit each resident to remain in the facility, and not transfer or discharge 
the resident from the facility unless— 
(A) The transfer or discharge is necessary for the resident's welfare and 
the resident's needs cannot be met in the facility; 
(B) The transfer or discharge is appropriate because the resident's health 
has improved sufficiently so the resident no longer needs the services 
provided by the facility; 
(C) The safety of individuals in the facility is endangered due to the clinical 
or behavioral status of the resident; 
(D) The health of individuals in the facility would otherwise be endangered; 
(E) The resident has failed, after reasonable and appropriate notice, 
to pay for (or to have paid under Medicare or Medicaid) a stay at the 
facility. Non-payment applies if the resident does not submit the 
necessary paperwork for third party payment or after the third party, 
including Medicare or Medicaid, denies the claim and the resident 
refuses to pay for his or her stay. For a resident who becomes 
eligible for Medicaid after admission to a facility, the facility may 
charge a resident only allowable charges under Medicaid; (emphasis 
added) 
(F) The facility ceases to operate. 

12.   According to the above authority, the facility may not discharge except for certain 

reasons, one of which is when the resident has failed, after reasonable and appropriate 

notice, to pay for the stay at the facility.  As of the date of the hearing, the petitioner’s 

balance owed to the facility was $37,008.87.  Based on the evidence and testimony, the 

respondent has established the petitioner has refused to pay what he owes to the 

facility.  The respondent made numerous attempt to assist the petitioner to apply for ICP 
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Medicaid.  The petitioner refused to assist the respondent.  This is one of the six (6) 

reasons provided in federal regulations (42 C.F.R. § 483.15) for which a nursing facility 

may involuntarily discharge a resident.  The respondent has met its burden. 

13.   Establishing that the reason for a discharge is lawful is just one step in the 

discharge process.  The facility must also provide discharge planning, which includes 

identifying an appropriate transfer or discharge location and sufficiently preparing the 

affected resident for a safe and orderly transfer or discharge from the facility.  The 

hearing officer in this case cannot and has not considered either of these issues.  The 

hearing officer has considered only whether the discharge is for a lawful reason. 

14.   Any discharge by the nursing facility must comply with all applicable federal 

regulations, Florida Statutes, and Agency for Health Care Administration requirements.  

Should the resident have concerns about the appropriateness of the discharge location 

or the discharge planning process, the resident may contact the Agency for Health Care 

Administration’s health care facility complaint line at (888) 419-3456. 

DECISION

 Based upon the foregoing Findings of Fact and Conclusions of Law, the appeal is 

hereby denied, as the facility’s action to discharge the petitioner is correct and in 

accordance with federal regulations.  The facility may proceed with the discharge, in 

accordance with all applicable Agency for Health Care administration requirements. 
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NOTICE OF RIGHT TO APPEAL 

 The decision of the hearing officer is final. Any aggrieved party may appeal the 
decision to the district court of appeals in the appellate district where the facility is 
located. Review procedures shall be in accordance with the Florida Rules of Appellate 
Procedure. To begin the judicial review, the party must file one copy of a "Notice of 
Appeal" with the Office of Appeal Hearings, Bldg. 5, Rm.255, 1317 Winewood Blvd., 
Tallahassee, FL 32399-0700. The party must also file another copy of the "Notice of 
Appeal" with the appropriate District Court of Appeal. The Notices must be filed within 
thirty (30) days of the date stamped on the first page of the final order. The petitioner 
must either pay the court fees required by law or seek an order of indigency to waive 
those fees. The department has no funds to assist in this review, and any financial 
obligations incurred will be the party's responsibility. 

 DONE and ORDERED this ______ day of _________________, 2018, 

in Tallahassee, Florida. 

       _____________________________
       Cassandra Perez 
       Hearing Officer 
     Building 5, Room 255 
     1317 Winewood Boulevard 
    Tallahassee, FL 32399-0700 

       Office: 850-488-1429 
       Fax: 850-487-0662 

         Email: Appeal.Hearings@myflfamilies.com 

Copies Furnished To:   
        

          
      

         

09 November



Nov 30, 2018



















30 November





Dec 18, 2018











18 December




